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At  no  period  of  the  history  of  England  was  an 
acquaintance  with  its  constitution  more  necessary 
than  at  the  present.  There  is,  indeed,  no  lack 
of  professional  knowledge  of  the  sulyect.  We 
have  only  to  attend  upon  the  different  courts,  to 
be  convinced,  that  the  profonndest  erudition  is 
combined  with  the  most  inflexible  integrity,  as 
well  in  the  advocate  who  pleads  our  cause,  as  to 
the  judge  who  expounds  the  law.  But  whilst 
every  Englishman  experiences  the  effects  of 
impartial  justice,  very  few  understand  the  nature 
of  the  source  from  which  it  flows.  Many  a  man 
knows  the  advantages  of  possessing  silver  and 
gold,  who  never  descended  into  the  earth  to 
explore  the  rich  and  extensive  mines  that  furnish 
these  precious  metals.  At  a  time,  therefore^ 
when  our  government  is  threatened  with  destruc- 
tion by  a  cruel  and  relentless  foe,  Jiqw  dqsirabi* 
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is  it  that  a  knowledge  of  that  unrivalled  consti- 
tution under  which  it  is  our  happiness  to  live, 
should  be  generally  diffused  through  all  ranks  of 
society.  The  books  on  this  subject  already 
before  the  public,  are  too  voluminous  and  learned 
to  answer  this  end. 

The  design,  then,  of  the  following  work,  is 
simply  to  instruct  the  rising  generation  in  the 
fundamental  principles  of  that  admirable  consti- 
tution which  equalises  the  rights  of  all^  from  the 
king  to  the  peasant ;  which  is  venerable  for  Us 
antiquity,  because  it  was  founded  upon  freedom, 
in  the  earliest  ages;  which  many  of  our 
forefathers  defended  by  their  swords  ;  and  which 
«very  Britoh  should  be  ready  to  seal  with  his 
blood. 

There  is,  indeed,  in  every  Englishman,  a 
sort  of  hereditary  affection  for  the  constitution 
and  government,  which  disseminates  a  general 
spirit  of  loyalty  throughout  tlie  land  ;  yet  many 
truly  loyal  persons  are  incapable  of  defending 
their   principles,    when   attacked  by   evil   and 

s 

designing  men;    w1io    under  the   pretence  of 
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patriotism^  have  nothing  in  view  hut  their  own 
aggrandizement.  Doubtless,  one  great  cause  of 
political  dlscontcnf,  is  the  almost  total  ignorance 
of  constitutional  principles,  Avhich  pervades  the 
greater  part  of  the  community.  They  who  are 
acquainted  with  •  the  system  of  the  English 
government,  cannot  but  value  it  as  being  the 
source  of  our  civil  and  religious  libeiiy  ;  and 
therefore  must  admire  it  more  and  more  in 
proportion  as  they  view  and  comprehend  the 
secret  springs  jvhich  regulate  all  its  motions. 
How  important,  then,  to  eyexy  Englishman,  is 
a  knowledge  of  the  *^  origin,  nature,  and  safe- 
^'  guards  of  government  and  civil  liberty  ;  of  the 
"  principles  of  public  and  municipal  law ;  and 
"  of  the  theory  of  political,  commercial,  finan- 
^'  cial,  and  military  administration."* 

The  superior  excellence  of  the  British  consti- 
tution consists  in  that  happy  union  of  monarchical 
aristocratical,  and  democratical  government, 
which,  whilst  it  secures  from  the  evils  attendant 

*  See  lord  Grenville's  beautiful  Preface  to  lord  Chatham's 
Letters  to  his  Nephew. 
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on  each,  amply  supplies  the  collective  benefits 
of  all.  In  this  triangular  glass,  the  beauties  of 
our  political  economy  arc  clearly  discerned  in  all 
their  rich  variety  of  shade. 

The  English  is  precisely  that  form  of  govern- 
ment which  the  Roman  oratof  pronounced  to  be 
the  best  possible,  inasmuch  as  he  conceived  that 
it  neither  provoked  to  rebellion  by  the  severe 
infliction  of  punishment,  nor  led  to  a  licentious 
anarchy  by  its  total  neglect.*  Such  a  govern- 
ment, Tacitus  likewise  imagined  to  be  the  most 
beneficial  of  any ;  although  he  thought  that 
it  was  rather  to  be  hoped  for  than  expected ; 
and  if  ever  adopted,  that  it  could  not  long  con- 
tinue. +  But  in  this  happy  island,  the  specula- 
tions of  these  great  men  have  been  realized. 
England  is  the  favoured  soil  which  early  received 
the  seeds,  gradually  nourished  the  plant,  and 
has  at  length  matured  the  only  <«  tree  of  liberty 
that    has    been    found   to  shelter    beneath   its 


*  Cic.  de  Repub.  lib.  ii. 
f .  Tac.  Ann.  lib.  ir.  sec,  33. 
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branches,  person,  property,  and  life,  from  the 
scorching  beams  of  every  kind  of  tyranny.  Not 
that  perfection  attaches  to  oiir  constitution,  or 
that  it  is  free  from  abuse  ;  but  there  is  a  constant 
tendency. in  it  to  correct  the  lattfer,  and  promote 
the  former.  Perhaps  the  author  may  be  thought 
to  carry  his  partiality  too  far  ig  considering  the 
English  Constitution  as  the  rery  perfection  of 
human  wisdom.  He  docs  not,  indeed,  conceive 
it  possible  for  the  limited  intellect  of  man  to  model 
a  government  more  complete  in  theory ;  nor, 
does  he  believe,  whilst  human  nature  continues 
what  it  is,  that  it  is  in  the  power  of  any  nation 
to  secure  a  larger  measure  of  true  practical 
liberty,  than  Britons  enjoy  under  their  existing 
constitution.  It  would,  however,  be  the  height 
of  folly  to  deny  that  very  serious  departures  from 
first  principles  have  crept  in ;  ])ut  the  English 
constitution  possesses  this  peculiarity,  that  it  can 
legaUy  and  peaceably  r^new  itself.  It  can  by 
coolly  deliberating  effect  that  reformation  which 
in  other  countries  may  be  attempted,  but  can 
never  be  accomplished  by  'popular  clamour  and 
violence. 
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The  blessings  Avhich  Britons  inherit  are  so 
peculiar,  and  so  eminently  distinguish  their 
government  and  nation  from  all  others,  that  it  is 
impossible  for  the  contemplative  mind  not  to 
confess  the  author  of  them  to  be  divine.  That 
the  minutest  concerns  of  kingdoms  and  states  are 
all  ordered  according  to  the  infinity  wisdom  of  an 
overruling  Providence,  few  will  deny.  They  then 
who  believe  that  the  conquest  of  Cfanaan  by  the 
Israelites  was  a  consequence  of  Joseph^s  tdling 
his  dreams  to  his  brethren,  will  have  no  doubt 
that  the  settlement  bf  the  protestant  church  of 
England  under  queen  Elizabeth  was  the  effect  of 
the  marriage  of  Henry  VIII.  with  his  brother's 
widow  :  or,  that  the  levying  of  the  shipmoney  by 
Charles  I.  was  a  part  of  the  scaffolding  erected 
to  build  the  throne  of  the  house  of  Brunswick. 
The  author  therefore  makes  no  apology  for 
having  occasionally  made  a  moral  reflection,  as 
he  conceives  none  will  be  thought  necessary  by 
wise  and  goo(J  men. 

The  author  disclaims  all  pretension  to  origi- 
nality in  the  following  work.    He  professes  only 
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to  have  compiled  such  a  number  of  facts  as  might 
convey  to  young  persons  a  tolerably  correct  idea 
of  an  important  and  interesting  subject ;  and  he 
hopes  that  his  little  volume,  like  the  smaller  end 
of  a  telescope,  will  bring  those  objects  nearer 
that  are  placed  at  too.  great  distance  from  the 
generality  of  "readers,  in  more  expensive  works. 

The  intelligent  reader  will  readily  perceive 
that  the  Author,  in.  this  compilation,  has  princi- 
pally made  use  of  Blackstone's  Commentaries,  of 
De  Lolme  on  the  English  Constitution,  of  Burke 
on  the  French  Revolution,  and  of  Hume's 
"History  of  England,  with  Smollett's  Continuation. 
He  is  also  much  indebted  to  Burn's  Ecclesiastical 
Eaw,  to  Gibson's  Codex,  to  Furneaux's  Lettcrs^ 
to  Blackstonc,  and  to  other  Authors  of  established 
credit.  He  would  think  himself  highly'  culpable, 
did  he  not  cordially  embrace  tin's  opportunity  of 
acknowledging  the  kindness  of  many  judicious 
friends,  tp  whom  he  is  under  obligations,  for  a 
variety  of  valuable  suggestions. 
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There  is  much  propriety  in  the  remark  which 
has  been  often  mjwle,  that  religion  sustains  more 
injury  from  the  wounds  inflicted  by  pretended 
friends,  than  from  the  assaults  of  her  avowed 
€neniies.  The  writings  of  Deists,  from  time  to 
time,  have  uniformly  called  forth  the  zeal  and 
talents  of  the  advocates  of  Christianity ;  and  the 
collision  of  controversy  has  produced  the  sparks 
of  truth,  which  gradually  kindling,  and  at  length 
bursting  into  a  flame,  have  illumined  the  minds 
of  thousands,  who  would  otherwise  have  remained 
in  Pagan  darkness.  In  short,  the  more  Christi- 
anity is  investigated,  the  better  it  will  be  under- 
stood ;  and  the  better  it  is  understood,  the  more 
it  will  be  valued, — The  same  may  be  said  with 
regard  to  the  English  Constitution. 

The  seditious  productions  of  disloyalty,  have 
stirred  up  many  to  write  in  defence  of  that 
government,  under  whose  benign  influence  we 
continue    to   enjoy   such   inestimable   blessings, 
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whilst  other  iiattous  have  suffered  from  the  liceu- 
liousness  of  anarchy,  and  are  still  groaning 
under  the  oppression  of  military  despotism. 
Thus  thousands  have'  been  instructed  in  the 
principles  of  the  British  constitution,  by  political 
writers ;  and  in  proportion  as  they  have  made 
themselves  acquainted  with  the  foundation  upon 
which  that  constitution  rests,  they  have  become 
attached  to  its  interests,  and  felt  a  lively  concern 
for  its  permanency  and  prosperity.  The  revolu- 
tionary storms,  which  of  late  have  dashed  in 
pieces  the  governments  of  other  nations,  have, 
we  trust,  more  firmly  fixed  the  anchor  of  ours 
in  every  British  heart,  and  thus  preserved  us, 
under  Divine  Providence,  from  the  general 
wreck, 

A  competent  knowledge  of  the  fundamental 
principles  of  the  constitution,  is  not  only  an 
essential  accomplishment  of  every  English  gen- 
tleman and  scholar ;  but  is  also  a  desirable 
acquisition  for  all  ranks  of  men  amongst  us,  from 
the  highest  to  the  lowest. 

Experience  teaches  us  that  early  impressions 
are  not  easily  effaced  from  the  mind  ;  an  elemen- 
tary krwwledge,  therefore,  of  the  English  govern- 
ment, cannot  be  inculcated  too  soon,  nor  too 
general!}^  diffused.  The  beauties  of  our  constitu- 
tion should  be  engraven,  rather  than  painted, 
upon  the  minds  of  our  youth  ;   iand  the  soonet 
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the  skill  of  the  artist  is  employed  in  this  impor- 
tant work,  the  better.  The  Romans,  were  very 
sensible  of  the  advantages  which  the  state  would 
derive  from  the  political  cultivation  of  the  minds 
of  their  children.  Hence  their  boi/s  were  taught 
to  commit  to  memory  the  twelve  tables^  as  a 
necessary  lesson,  not  only  that  they  might  obtain 
•a  knowledge  of  their  laws  and  government^  but 
feel  also  a  veneration  for  them.*  There  surely  is 
not  less  reason  to  inform  the  minds  of  youth  on 
such  a  subject  in  England  than  in  Rome.  And 
if  attachment  and  obedience  to  the  laws  were  in 
any  degree  the  fruit  of  a  heathen  education,  what 
good  effects  may  not  be  expected  when  loyalty 
is  grafted  on  the  minds  of  our  children  upoa 
christian  principles ! 

In  the  instruction  of  young  persons,  however, 
in  the  principles  of  the  constitution,  one  great 
point  to  be  attended  to,  is  to  inculcate  on  every 
one  a  reverence  of  those  branches  of  the  legisla- 
ture from  which  his  own  rank  excludes  him. 

Self-importance  will  readily  induce  the  young 
prince,  who  hopes  one  day  to  wear  the  crown, 
to  admire  the  monarchical  part  of  our  system  ; 
but  it  will  be  more  difficult  to  make  him  under- 
stand, that  the  two  houses  of  parliament  are  the 

*  *'  Discebamu*  enim  pueri  xii,  (tabular)  ut  carmen  necessariam." 

Cic.  de  legib.  lib.  2.  sec.  23. 
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very  pillars  which  give  stability  to  the  throne. 
Again,  the  noble  stripling  will  soon  learn  and  be 
delighted  with  his  own  consequence  in  the  state, 
arising  from  those  hereditary  honours  and  pri- 
vileges to  which  he  is  born  ;  but  he  will  probably 
be  more  slow  in  comprehending  the  benefits 
which  his  own  order  derives  either  from  the  king 
or  the  commons.  So,  likewise,  the  commoner 
will  eagerly  adopt  the  speculative  notions,  that 
all  power  originates  with  the  people,  and  that  no 
man  ought  to  be  taxed  without  his  own  consent  ; 
but  tell  him  that  his  liberty  could  not  long  exist 
were  it  not  for  the  strong  barrier  of  the  house  of 
lords,  which  prevents  tlie  popular  torrent  in  a 
stormy  day,  from  sweeping  away  the  throne ; 
tell  him,  that  it  is  every  way  better  for  himy  that 
th«  king  alone  should  execute  the  laws,  than  that 
ihey  should  be  administered  by  any  ijumber  of 
bis  subjects  ;  and  he  will  probably  reply,  *^  these 
'*  are  hard  sayings,  who  can  hear  them  r '' 

Every  Englishman  is  interested  in  the  preser- 
vation of  the  government,  and  therefore  ought, 
in  some  degree,  to  be  acquainted  with  its  maxims : 
WMthout  some  knov.'lcdgc  of  which,  he  exposes 
himself  to  the  censure  and  inconvenience  of  living 
in  society  without  understanding  his  own  relation 
to  it. 

A  certain  degree  of  knowledge  of  the  constitu- 
tion will  be  very  useful  even  to  the  lower  orders  of 
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society.  The  mechanic  and  peasant  who  under- 
stand something  of  those  fundamental  principles 
which  secure  to  them  their  lives  and  liberties, 
will  not  be  easily  drawn  aside  from  their  loyally 
by  the  insidious  arts  of  pretended  patriols. 
When  they  fully  comprehend  the  advantages  of 
subordination  of  rank,  they  will  be  content  with 
the  station  in  which  Providence  has  fixed  them  ; 
at  least,  they  will  endeavour  to  rise  to  ai  higher 
situation  only  by  acquitting  themselves  well  in  the 
place  which  they  now  occupy.  The  community 
will  naturally  appear  to  them  like  a  regular  armj-, 
in  which  there  is  only  one  commander  in  chief,  a 
few  field  officers,  some  captains,  subalterns,  and 
non-cominissioned  officers,,  with  a  numerous 
battalion  of  rank,  and  file.  They  will  perceive 
that  the  safety  of  all  depends  upon  the  united 
skill  and  bravery  of  the  whole ;  and  hence,  like 
well  disciplined  troops,  every  man  will  be  found 
watching  at  his  post. 

The  science  of  government,  as  a  branch  of 
polite  literature,  deserves  to  be  cultivated  by  the 
members  of  the  three  learned  professions.  Ft 
would,  indeed,  be  quite  superfluous  to  observe 
that  this  science  ought  to  be  well  studied  by 
every  hiKyer,  were  it  not  obvious  that  a  man  may 
be  a  very  accurate  practical  conveyancer  and  yet 
be  very  ignorant  of  the  theory  of  the  constitution, 
B  2 
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of  the  origin  of  our  laws  and  customs,  and  of  the 
changes  which  from  time  to  time  they  have 
undergone.  Just  as  a  medical  man  may  by  mere 
habit  and  experience  adopt  a  successful  routine 
of  practice,  without  having  even  read  a  system 
of  anatomy,  or  knowing  any  thing  of  the  science 
of  physiology. 

It  is  desirable  that  medical  ^/zew  should  possess 
such  a  knowledge  of  the  law^  as  will  enable  them 
to  acquit  themselves  with  credit  in  courts  of 
justice^  when  called  upon  to  give  their  evidence 
in  various  instances  of  medical  jurisprudence ;  and 
particularly  in  cases  of  infanticide  and  insanity. 

It  sometimes  happens,  too,  that  medical  men 
are  suddenly  called  in  to  sick  persons  who  have 
not  made  any  legal  arrangement  of  their  temporal 
affairs;  the  equitable  distribution  of  whose  pro- 
perty is  of  the  utmost  importance  to  the  future 
happiness  of  their  families.  In  such  cases,  and 
where  the  physician  apprehends  a  fatal  termina- 
tion of  the  disorder,  it  behoves  him  in  a  suitable 
manner  to  apprize  at  least  the  near  relatives  of 
the  patient  of  his  real  danger,  in  order  that  they 
may  point  out  to  him  the  propriety  of  settling  his 
concerns.*  And  as  the  matter  is  sometimes  very 
urgent,  either  from  the  hazard  of  delay,  or  from 
the  unseasonableness  of  the  hour,  it  will  often  be 

.   *  Gregory  on  the  Duties  and  Qualifications  of  a  Phjiician. 
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of  great  advantage  if  the  medical  attendant 
understand  the  law  so  far  at  least  as  it  regards  tlie 
execution  of  last  wills  and  testaments. 

A  competent  knowledge  of  the  law  will  be 
both  ornamental  and  useful  to  clergymen.  It 
will  not  only  give  them  a  brighter  polish  as 
gentlemen,  but  will  also  enable  them  to  under- 
stand many  things  that  are  connected  with  their 
profession  :  such  as,  advowsons,  simony,  tythes, 
marriages  and  other  ecclesiastical  matters.  The 
character,  too,  of  a  clergyman,  as  a  messenger 
of  peace,  makes  it  is  bounden  duty  to  promote 
the  temporal  as  well  as  eternal  peace  of  his 
parishioners,  by  all  prudent  means  :  and.  the 
influence  which  his  rank  gives  him  in  the  parish, 
ought  to  be  uniformly  employed  for  this  twofold 
purpose.  Many  opportunities  will  be  afforded  a 
clergyman,  especially  in  villages,  of  adjusting 
the  dift'erences  between  his  neighbours,  and  thus 
preventing  expensive  litigations.  If,  however, 
he  be  ignorant  of  the  laws,  he  will  either  mislead 
the  disputants,  or  must  altogether  decline  the 
pleasing  office  of  a  peacemaker.  But  if  he  be 
tolerably  acquainted  with  them,  he  may  summon 
his  contentious  neighbours  to  the  bar  of  reason, 
and  boldly  ask,  **  Is  it  so,  that  there  is  not  a  wise 
"  man  among  you  ?  no  not  one  that  shall  be  able 
'^  to  judge  between  his  brethren  ?  But  brother, 
'<  goeth  to  law  with  brother.     Now,  therefore, 
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^^  there  is  utterly  a  fault  among  you,  because  ye 
'*  go  to  law  one  with  another." 

Gentlemen  of  rank  and  fortune  are  particularly 
inexcusable  if  tliey  remain  ignorant  of  the  laws 
of  their  country  ;  without  a  certain  knowledge  of 
which,  they  cannot  properly  discharge  the  dutki 
of  their  respective  stations.  For  let  it  be  remem- 
bered, that  rank,  and  riches,  and  learning,  and 
influence,  are  all  talents  committed  to  individuals 
by  a  kind  Providence  for  the  public  good.  These 
great  advantages  are  not  bestowed  to  enable  their 
possessors  to  squander  them  in  expensive  dissipa- 
tion, or  waste  their  own  time  in  splendid  idleness. 
On  the  contrary,  where  much  is  given,  much 
will  be  required.  Persons,  therefore,  distin- 
guished by  the  bounties  of  Providence,  should 
enquire  how  they  may  best  employ  the  gifts  with 
which  they  are  favoured,  for  the  good  of  their 
fellow  creatures  and  the  honour  of  God.  The 
far  greater  part  of  gentlemen,  indeed,  bust  be 
content  with  doing  what  good  they  can  within 
the  sphere  of  their  influence,  as  private  men.  A 
few,  however,  will  be  called  upon  to  appear  as 
public  characters.  Some  will  be  appointed  to 
the  magisiracT/.  But  how  can  they  distribute 
justice  to  their  fellow  subjects  without  such^ 
knowledge  of  the  laws  as  they  had  opportunities 
of  acquiring,  and  which  it  was  their  duty  to  have 
.obtained. 
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Ignorance  of  the  constitution  and  laws  will  be 
peculiarly  disreputable  to  him  who  aspires  to  the 
honour  of  a  seal  in  parliament.  A  candidate  thus 
disqualified,  can,  in  fact,  desire  to  fill  so  respon- 
sible a  situation  only  from  the  low  motive  of 
gratifying  his  vanity  and  ambition  ;  and  the 
obtaining  of  it  would  probably  produce  bo  better 
effect  than  to  increase  that  self-importance  which 
induced  him  to  add  one  to  the  phalanx  of  a  party. 
And  surely  he  must  be  altogether  unworthy  of  the 
dignified  name  of  a  senator,  who  is  so  incompe- 
tent to  act  as  a  public  counsellor.  How  can  he 
with  any  propriety  consent  to  a  new  law,  who  is 
ignorant  of  the  old  one  which  it  is  meant  to  alter 
or  repeal  ?  The  physician  who  is  unacquainted 
with  the  qualities  and  effects  of  the  medicines  in 
daily  use,  must  be  a  very  unfit  person  to  consult 
about  a  new  remedy  for  any  disorder. 

But  the  obligation  which  is  laid  upon  every 
nobleman  to  make  himself  thoroughly  acquainted 
with  the  constitution  and  laws  of  bis  country,  is 
still  greater;  inasmuch  as  he  is  a  hereditary 
counsellor  of  the  crown,  and  judge  over  the  lives 
of  his  peers  and  the  property  of  all  the  subjects  of 
the  realm.  And  when  he  reflects^  that  he  is  a 
jymber  of  that  high  court  whose  sentence  in  the 
last  resort  is  irrevocable  ;  when  he  considers,  that 
of  the  determination  of  this  high  tribunal  there 
can  be  no  correction  nor  even  a  review,  and  that 
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from  it  there  can  be  no  appeal ;  how  indispensa- 
bly necessary  must  it- appear  to  him  that  he 
should  well  understand  the  laws  of  the  land. 

Above  all,  how  highly  important  it  is,  that  all 
those  personages  should  he  well  instructed  and 
grounded  in  the  true  principles  of  the  British 
constitution,  whose  exalted  birth  renders  it  pos- 
sible that  they  may  one  day  be  called  to  sway  the 
royal  sceptre.*  The  king  of  England  is  the 
greatest  of  all  monarchs  so  long  as  his  conduct  is 
regulated  by  the  laws.  The  art  of  reigning  is 
his  profession  ;  which,  like  all  other  professions, 
must  be  well  learned  to  be  successfully  practised. 
The  merited  fate  of  James  II.  furnishes  an  useful 
lesson  by  which  our  kings  may  learn  how  greatly 
their  authority  and  safely  will  be  endangered  by 
going  bej'ond  the  constitutional  bounds.  It  was 
the  misfortune  of  France,  that  the  power  of  her 
monarchs  was  never  accurately  defined  by  any 
written  laws.  It  is  the  happiness  of  England, 
that  the  royal  prerogative  is  clearly  ascertained  ; 
and  the  glory  of  beriming,  that  he  has  never  once 
during  his  extended  reign,  stepped  over  the 
prescribed  limits  of  his  authority.  It  is  this 
regard  to  the  laws,  that  secures  the  British  throne, 

*  If  the  reader  wish  to  have  his  mind  impressed  with  the 
importance  of  this  sentiment,  he  is  referred  to  that  excellent  work 
entitled  "  Hints  towards  forming  the  Cliaracter  of  a  young 
**  princess." 
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because  it  fixes  it  upon  the  permanent  basis  of 
the  hearts  of  the  people,  instead  of  making  it 
dependant  on  the  inslabiUty  of  military  power. 
So  long,  therefore,  as  the  sovereign  manifests  a 
due  attachment  to  the  laws,  he  cannot  fail  to  be 
loved,  obeyed,  and  defended  by  his  brave  and 
loyal  subjects.  And  indeed  the  uninterrupted 
ifttegrily  with  which  the  laws  have  been  adminis- 
tered by  the  princes  of  the  house  of  Hanover,  is 
the  best  pledge  which  Englishmen  can  have  that 
the  ''  threefold  bond  which  ties  our  constitution 
"  together"  will  never  be  torn  asunder  by  any 
future  monarch  of  that  illustrious  race.  If,  then, 
a  knowledge  of  her  admirable  constitution  were 
duly  cultivated  by  all  ranks  of  the  community, 
England  would  not  be  disappointed  in  "  expect^ 
''  ing  eteri/  man  to  do  his  duty^^ 


''^^^^c^-mm-^c^^^ 
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CHAPTER  I. 

Of  LAWS  in  general. 

The  term  Law,  in  a  restricted  sense^  may  be 
defined,  to  be  the  rule  of  human  action,  implying 
those  precepts  by  which  man  is  commanded  to 
make  use  of  his  reason  in  the  general  regulation 
of  his  conduct. 

There  are  however  different  kinds  of  Law,  to 
which  men,  in  general,  are  subjected.  There 
is  the  Law  of  Nature^  dictated  by  God  himself; 
to  whose  will,  man,  as  an  absolutely  dependant 
creature,  is  necessarily  bound  in  all  points 
unreservedly  to  submit.  This  law  is  coeval 
with  mankind,  is  binding  upon  all  men,  in  all 
countries  and  at  all  times ;  and  no  human  laws 
are  of  any  validity  if  contrary  to  it.    Both  its 
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existence  and  universality  are  demonstrated  by 
the  voice  of  conscience,  beard  in  secret  by  every 
man,  whether  Christian,  Jew,  Mahometan,  or 
Pagan.  *'  All  men  are  a  law  unto  themselves; 
*'  which  shew  the  works  of  the  law  written  ia 
*^  their  hearts,  their  conscience  also  bearing- 
^*  witness,  and  their  thoughts  the  mean  while 
''  accusing,  or  else  excusing,  one  another.'* 

There  is  also  the  Laiv  of  Revelation ;  or  that 
divine  law  which  is  to  be  found  only  in  the  holy 
Scriptures.  Itconesponds  with  the  original  law 
of  nature  ;  and  comprehends  both  the  moral  law 
and  those  posithe  institutions  which  God  has 
reserved  for  himself  the  right  to  enact,  and  with 
which,  as  a  rational  creature,  man  must  comply; 
because  the  manifestation  of  the  divine  will  is  a 
sufficient  reason  why  he  should  do  so.*  This 
divine  Revelation,  God  was  pleased/  at  "  sun- 
'^  dry  times,  and  in  divers  manners,  to  give  in 
<^  time  past  unto  the  fathers,  by  the  prophets, 
<f  but  hath  in  these  last  days  spoken  unto  us  by 
<<  his  Son,"  and  his  Apostles,  in  compassion  to 
the  imperfection  and  blindness  of  our  reason. 
The  weiffht  of  all  human  laws  rests  upon  these 


*  See  Dr.  Williams'  elaborate  EssayMOn  the  E^«ity  of  divinf 
Government,  page  54t 
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two  laws  of  Revelation  and  Nature;  that  is, 
tbey  are  not  binding  upon  the  consfiience  if 
suffered  to  contradict  thcra. 

There  is  likewise  the  Law  of  Nations;  or 
that  law  which  depends  entirely  upon  the  rules 
of  natural  law ;  or  •  upon  mutual  compacts, 
treaties,  and  leagues,  between  the  several  com- 
Ttiunitics  of  mankind.  This  law,  which  is  a  kind 
of  public  rule  arising  out  of  public  iK)licy, 
appears  to  have  been  instituted  by  general 
consent  in  Europe,  about  the  time  the  feodal 
system  began  to  crumble  under  its  own  weight. 
The  rights  and  duties  of  the  various  Sovereignties 
where  then  distinctly  marked ;  and  the  princes 
of  the  civilized  world,  soon  considering  their 
different  empires  as  blended  in  one  immense 
commonwealth,  came  at  length  to  be  governed 
by  a  moral  sense  of  mutual  obligations,  and 
regulated  by  what  (from  its  generality)  was 
denominated  the  law  of  nations. 

That  this  law  is  binding  on  the  consciences  of 
rulers,  is  very  evident,  from  various  parts  of  the- 
old  testament;  and  from  ''truce  breakers^* 
being  classed  in  the  new  with  '^  traitors,'^  and 
those  who  are  ^'  lovers  of  pleasures,  more  than 
lovers  of  God."  A  willed  and  unjust  violation, 
therefore,  of  public  treaties,  will  probably  bring 
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down  upon  the  offending  nation,  the  righteous 
judgments  of  the  Almighty.* 

Martial   Law,    is  a  prompt,    arbitrary  and 
violent  method  of  decision  by  military  execution. 
A  dreadful  procedure  which  is  usually  adopted 
in  times  of  rebellion,    in  virtue  of  the   royal 
prerogative,  to  avoid  the  dangers  arising  from 
the  tardiness  of  the  proceedings  in  the  established 
courts  of  Law.     The  kings  of  England,  how- 
ever, have  not  always  limitted  the  exercise  of 
this  law  to  times  of  civil  commotion.    In  1552 
king  Edward  VI.  granted  a  commission  of  martial 
law,  when  there  was  no  rebellion  or  insurrection : 
and  queen   Elizabeth  finding  that  neither  the 
lord  mayor  nor  the  star  chamber  could  repress 
the  disorders  occasioned  by  the  idle  vagabonds 
who  infested  the  streets  of  London,    gave  zi 
commission  to  Sir  Thomas  Wilford,  to  execute 
such  offenders  '^  speedily  by  martial  law."     But 
in  our  day,  the  proclaiming  of  martial   law  in 
any  part  of  the  united  kingdom  would  probably 
not  be  adopted  without  the  sanction  of  the  whole 
legislature. 

Again,  the  Municipal  Law,  is  that  rule  of 
oivil  conduct  which  is  prescribed  by  the  supreme 
power  in  a  state.     This  law  is  called  a  ru/e^ 

♦  Compare  Joshua  ix.  from  15  to  the  21  V5r,  with  2  Sam.  xxi,  1. 
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because  it  is  a  matter  of  injunction  which 
must  be  obeyed ;  and  is  distinguished  from 
counsel  or  advice j  which  maybe  followed  ot  not, 
as  a  man  sees  fit.  It  differs  also  from  a  compact 
or  agreement :  the  language  of  a  compact  being, 
'^  I  will,  or  will  not  do  thus;"  that  of  law, 
"  thou  shalt,  or  shalt  not  do  it :  "  and  hence 
the  law  is  defined  to  be  a  ru/e. 

But  this  municipal  law,  is  called  also  a  rule 
'  of  civil  conduct :  because  it  regards  man   as   a 
citizen,  bound  to  other  duties  towards  his  neigh- 
bour, than  those  of  mere  nature  and  revelation  : 
duties  which  he  has  engaged  in,  by  enjoying  the  ' 
benefits    of   the    common    union ;    and    which 
amount  to  no  more,  than  that  he  do  contribute, 
on  his  part,  to  the  subsistence  and  peace  of  the 
society.     But  the  bare  resolution  confined  to  the 
breast   of   the   legislator,    without    manifesting 
itself  by  some  external  sign,  can  never  be  pro- 
perly a  law ;  and  therefore  this  municipal  law, 
is  a   rule  prescribed.      The   resolution   of  the 
legislator  must  be  made  known  to. the  people 
who  are  to  obey  it :  this  may  be  done  in  various 
ways,    eitlier  by  universal  tradition  and   long 
usage,    as^  is,  the   case   of  the   common  law  of 
England;  or  viva  voce ^  by  proper  officers  ap- 
pointed for  that  purpose,  as  is  done  with  regard 
G  2 
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to  proclamations  and  acts  to  be  publickly  read 
in  churches ;  or  by  writing  or  printing,  as  is  the 
general  course  taken  with  all  our  acts  of  parlia- 
ment. But  this  civil  rule  of  conduct  must  be 
prescribed  by  the  supreme  power  in  the  state. 
Sovereignty  and  legislature  are  not  capable  of 
subsisting  one  without  the  other ;  and  the  latter 
being  the  greatest  act  of  superiority  that  can  be 
exercised  by  one  being  over  another,  it  is 
requisite  to  the  very  essence  of  a  law,  that  it  be 
made  by  the  supreme  power. 

Now  there  are  certain  qualities  which  are 
requisite  for  supremacy :  namely ;  wisdom, 
goodness,  and  power  ;  and  where  these  are  most 
likely  to  be  found,  there  the  sovereign  authority 
should  be  placed  by  the  founders  of  different 
states,  either  expressly,  or  by  their  tacit  con- 
sent. This  supremacy  admits  of  different  modi- 
fications; and  hence  have  arisen  those  various 
forms  of  government  noticed  by  ancient  political 
writers.  These  have  been  usually  considered 
under  three  heads,  (viz.)  Democracy,  when  the 
sovereign  power  is  lodged  in  an  aggregate 
assembly,  consisting  of  all  the  free  members  of 
a  community :  Aristocracy,  when  it  is  deposited 
in  a  council,  composed  of  select  members; 
and  Monarchy,  when  it  is  intrusted  in  the  hands 
of  a  single  person.    Each  of  these  forms  has  its 
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peculiar  excellencies.  A  Democracy  is  usually 
best  calculated  to  direct  the  end  of  a  law ; 
Aristocracy,  to  invent  the  means  by  which  that 
end  sliall  be  obtained;  and,  a  Monarchy,  to 
carry  those  means  into  execution. 

The  British  constitution  partakes  of  ihe  ad- 
vantages of  the  three  forms,  whilst  it  is  happily 
exempted  from  the  anarchy  of  the  first,  the 
insolence  and  oppression  of  the  second,  and  the 
tyranny  of  the  third.  The  sovereignty  or  power 
of  making  laws  being  lodged  in  the  King,  Lords>. 
and  Commons,  the  subjects  of  Great-Britain 
derive  all  the  benefits  which  can  be  obtained 
from  any  human  government ;  for  in  no  other 
shape  could  we  be  so  certain  of  finding  the  three 
great  qualities  of  supremacy  so  well  and  so  hap« 
pily  united ;  to  the  exclusion  of  most  of  those 
obvious  inconveniencies  which  are  necessarily  the 
result  of  any  form  of  unmixed  government. 

We  see  then,  that  the  right  of  the  sovereign 
power  to  make  laws,  arises  from  ih?it  political 
union  by  which  all  persons  consent  to  submit 
their  own  private  wills,  to  the  will  of  those  to 
whom  the  supreme  power  and  authority  are 
instrusted.  For  as  man  cannot  enjoy  the  advan- 
tages of  civilized  society  without  parting  with 
some  of  his  natural  rights ;  so  experience  teaches 
ms,  that  it  is  best,  for  a  community  of  individuals 
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to  delegate  their  right  of  governing  thetfisclves 
to  a  few  persons,  who  are  most  qualified  by  their 
wisdom  to  make  such  laws  as  will  be  for  the 
mutual  benefit  of  the  whole. 

But  since  the  people  are  bound  to  conform 
themselves  to  the  will  of  the  state^  it  is  expedient 
that  they  receive  directions  from  it,  declaratory 
of  its  will.  Heifce  it  follows,  that  it  is  the  duty 
of  the  supreme  power,  not  only  to  make  laws, 
which  are  to  ascertain  the  boundaries  of  right 
and  wrong  ;  but  also  to  adopt  certain  methods  of 
commanding  tlie  one,  and  prohibiting  the  other. 

Now  every  law  may  be  said  to  consist  o^  four 
parts ;  one  declaratory^  whereby  the  rights  to 
be  observed,  and  the  wrongs  to  be  avoided,  are 
clearly  defined  ; — another  directory^  whereby 
the  subject  is  instructed  and  enjoined  to  observe 
those  rights  and  abstain  from  the  commission  of 
those  wrongs ; — a  third,  remedial,  whereby  a 
method  is  pointed  out  to  recover  a  man's  private 
rights,  or  redress  his  private  wrongs  \ — and  lastly 
the  sanction,  whereby  it  is  signified  what  penalty 
shall  be  incurred  by  those  who  commit  any 
public  wrongs,  and  transgress  or  neglect  tjiek 
duty.  Yet  every  thing  human  is  imperfect, 
and  the  wisdom  and  sagacity  of  man  cannot,  in 
framing  a  law,  provide  for  every  unforeseen 
eircumstance.     And  as  zcords  are  often  so  inde- 
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finite  as  to  admit  of  different  constructions,  and 
as  obsolete  terms  often  make  that  very  obscure, 
which  Tvas  formerly  exceedingly  obvious ;  it  is 
very  proper,  that  some  rules  should  be  observed 
respecting  the  interpretation  of  laws. 

The  most  rational  method  to  interpret  the 
■will  of  the  legislator,  is  by  exploring  his  inten- 
tions at  the  time  the  law  was  made,  by  signs  the 
most  natural  and  probable.  And  these  signs 
are  either  the  words,  the  context,  the  subject 
matter,  the  effects  and  consequences,  or  the 
spirit  and  reason  of  the  law. 

With  regard  to  worch,  they  are  generally  t© 
be  understood  in  their  usual  and  most  known 
signification  i  not  merely  regarding  the  propriety 
of  grammar,  but  also  their  general  and  popular 
use.  And  if  worch  liappen  to  be  dubious,  their 
meaning  may  be  established  from  the  context. 
It  may  be  of  singular  use  to  compare  a  word,  or 
a  sentence,  whenever  it  is  ambiguous,  equi- 
vocal, or  intricate.  Thus  the  preamble  is  often 
called  in  to  help  the  construction  of  an  act  of 
parliament. 

Again,  words  are  always  to  be  understood  as 
having  a  regard  to  the  subject  7natter  of  an  act. 
Thus  when  a  law  of  Edward  III.  forbids  all 
ecclesiastical  persons^  to  purchase  provisions  at 
Rome,  it  might  seem  to  prohibit  the  buying  of 
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grain  ;  but  when  it  is  considered  that  the  statute 
was  made  to  repress  the  papal  usurpations,  and 
that  the  nominations  to  benefices  hy  the  Pope 
Vere  called  Provisions^  we  shall  see  that  the 
restraint  is  intended  to  be  laid  only  on  such 
provisions. 

And  in  respect  to  the  effects  and  consequences 
of  an  act,  where  words  bear  none,  or  a  very 
absurd  signification,  if  literally  understood,  we 
must  a  little  deviate  from  the  received  sense  of 
them.  But  the  most  universal  and  eiFectual  way 
of  discovering  the  true  meaning  of  a  law,  when 
the  words  are  dubious,  is,  by  considering  the 
reason  and  spirit  of  it,  or  the  cause  which  moved 
the  legislature  to  enact  it ;  and  from  this  method 
of  interpreting  laws  by  the  reason  of  them,  arises 
■what  is  called  equity ;  by  which  is  meant  the 
correction  of  that,  wherein  the  law  (by  reason  of 
its  universality)  is  deficieiit. 


CHAPTER  II. 
Of  the  LAWS  of  ENGLJND. 

The  municipal  law  of  England,  or  the  rule  of 
civil  conduct,  may  be  divided  into  two  kinds  : 
the  unwritten,  or  common  law  ;  and  the  written, 
or  statute  law. 

The  common  law,  again,  is  distinguishable 
into  three  kinds,  namely,  general  customs ;  the 
particular  customs  of  certain  parts  of  the  king- 
dom ;  and  likewise  those  particular  laws  ihsit 
are  by  custom  observed  only  in  certain  courts 
and  jurisdictions; — The  goodness  of  a  custom 
receives  its  weight  and  authority  from  its  having 
been  used  time  out  of  mind. 

General  customs,  or  the  common  law,  pro- 
perly so  called,  is  that  law  by  which  proceedings 
and  determinations  in  the  king's  ordinary  courts 
of  justice  are  guided  and  directedr  This,  for 
the  most  part,  settles  an  infinite  number  of 
particulars,  which  diffuse  tliemselves  as  exten- 
sively as  the  ordinary  distribution  of  coraraon 
justice  requires. 
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These  customs  are  to  be  ascertained^  and  their 
validity  to  be  determined,  by  the  judo^es  in  the 
several  courts  of  justice.  They  arc  the  deposi- 
tories of  the  laws  ;  the  living  oracles,  who  must 
resolve  all  cases  of  doubt,  and  who  are  bound  by 
an  oatli  to  decide  according  to  the  law  of  the  land. 
The  judges  obtain  a  knowledge  of  tlie  common 
law  from  being  long  personally  accustomed  to 
the  judicial  decisions  of  thtir  predecessors ;  and 
those  decisions  are  the  principal  and  most 
authoritative  evidence  that  can  be  given  of  the 
existence  of  such  a  custom  as  shall  form  a  part 
of  the  common  law. 

The  doctrine  of  the  law  is,  that  rules  and 
precedents  must  be  followed  :  when  any  critical 
question,  therefore,  arises,  in  the  determination 
of  which  former  precedents  may  give  light  and 
assistance,  recourse  is  had  to  the  registers  of  the 
judgments  of  cases,  and  all  proceedings  previous 
thereto,  which  are  carefully  preserved,  under 
the  name  of  records,  in  public  repositories  set 
apart  for  that  purpose.  The  decisions  of  the 
judges  are  handed  down  to  posterity  in  numerous 
volumes  of  reports,  which  are  short  histories  of 
cases,  taken  down  by  persons  present  jit  the 
determination. 

The  second  branch  of  the  unwritten  law,  are 
those  particular  cusComs  which  aflPect  only  the 
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inhabitants  of  particular  districts.  Which 
customs,  or  some  of  tliera,  are  doubtless  the 
remains  of  a  multitude  of  local  customs;  out  of 
>vhich  the  common  law  as  it  now  stands^  was  at 
first  collected  by  king  Alfred,  and  afterwards  by 
king  Edgar  and  king  Edward  the  Confessor; 
each  district  mutually  sacrificing  some  of  its  own 
special  usages,  in  order  that  the  whole  kingdom 
might  enjoy  the  benefit  of  one  uniform  and 
universal  system  of  laws.  But  for  reasons  that 
have  been  now  long  forgotten,  particular  counties^ 
cities,  towns,  manors,  and  lordships,  were 
very  early  indulged  with  the  privilege  of  abiding 
by  their  own  customs,  in  contradistinction  to  the 
rest  of  the  nation  at  large :  which  privilege  is 
confirmed  to  them  by  several  acts  of  parliament. 
Gavelkind  is  one  of  these  particular  customs, 
and  still  obtains  ip  Kent  and  some  other  parts  of 
England  ;  but  was  abolished  in  Ireland  in  1604. 
This  custom  ordains,  amongst  other  things,  that 
not  the  eldest  son  only  of  the  father  shall  succeed 
to  his  inheritance,  but  all  the  sons  alike.  And 
formerly,  during  the  feodal  system,  if  any  of  the 
family  died  after  partition  was  made,  his  portion 
was  not  shared  out  among  his  sons,  but  the 
chieftain  made  a  new  partition,  at  his  discretion, 
of  the  lands  of  the  deceased  among  the  survivinj^ 
brothers. 

n 
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Such  likewise  is  the  custom  of  borouoih-ensHsh, 
an  ancient  tenure,  by  which,  younger  sons 
inherit  family  estates ;  a  custom  which  still 
exists  in  Kent,  and  some  other  parts  of  the 
kmgdom.  It  seems  to  have  originated  in  very 
early  times  amongst  the  Tartars,  whose  eldest 
sons  emigrating,  the  youngest  remained  with 
their  fathers,  and  were  taken  care  of  by  them. 

And  such  also  are  many  particular  customs 
within  the  city  of  London,  with  regard  to  trade, 
apprentices,  widows,  orphans,  and  a  variety  of 
other  matters,  which  are  good  only  by  special 
usage. 

The  ruleff^  relating  to  particular  customs  regard 
either  the  proo/' of  their  existence,  their  legality 
when  proved,  or  the  usual  method  of  allowance. 

As  to  gavelkind  and   borough-english,  the  law 
takes  particular  notice  of  them  ;  and  there  is  no 
occasion  to   prove   that  such  customs  actually 
exist,  but   only  that  the  lands  in  question  are 
subject  thereto. 

With  regard  to  the  rules  of  proof ;  in  other 
cases  it  must  be  observed,  that  all  private  customs 
jiiust  be  pleaded,  and  as  well  the  existence  of 
such  customs  must  be  shewn,  as  that  the  thing 
in  dispute  is  within  the  custom  alledged.  The 
trial  in  both  cases  is  by  a  jury  of  twelve  men, 
and  not  by  the  judges  :  but  if  the  existence  of  «i 
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custom  of  TiOndon  be  brought  in  question,  it  is 
tried  by  certificate  from  the  Lord  Mayor  and 
Aldermen,  by  the  mouth  of  their  Recorder ; 
unless  it  be  such  a  custom  as  the  corporation  itself 
is  interested  in.  But  after  ?i  custom  is  proved  to 
exist,  there  are  several  things  requisite  to  establish 
its  hgalitif,  or  to  make  it  a  good  custom  ;  as, 
that  it  has  been  so  long  used,  tha.t  the  memory 
of  man  runneth  not  to  the  contrary.  It  must 
have  been  continued;  as,  any  interruption  of 
the  right  would  cause  a  temporary  ceasing ;  and 
a  revival  of  it  gives  it  a  new  beginning,  which 
will  be  within  the  memory  of  man.  It  must 
have  been  peaceable  and  acquiesced  in;  not 
subject  to  contention  and  dispute.  Customs 
must  not  be  unreasonable ;  they  ought  to  be 
certain  : — they  must  be  (when  established)  com- 
pulsory ;  and  not  left  to  the  option  of  every 
man,  whether  he  will  use  them  or  not.  And 
lastly,  they  must  be  consistent  with  each  other ; 
for  one  custom  cannot  be  set  up  in  opposition  to 
another. 

With  respect  to  the  allowance  of  special  cus- 
toms: it  may  be  remarked,  that  customs,  in 
derogation  of  the  common  law,  must  be  construed 
strictly ;  and  all  special  customs  must  submit  to 
the   king's  prerogative.     Therefore,  if  the  king 
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purchase  lands  of  the  nature  of  gavelkind,  at  bis 
demise  his  eldest  son  alone  shall  succeed  to  those 
lands. 

A  third  branch  of  the  common  lavv^  are  those 
peculiar  laws,  which,  by  custom,  are  adopted 
and  used  only  in  certain  courts  and  jurisdictions. 
Such,  for  instance,  are  the  civil  and  canon  laws. 
By  the  former  is  generally  understood^  the  civil 
or  municipal  law  of  the  Roman  empire,  as 
comprised  in  the  institutes,  the  code,  and  the 
digests  of  Justinian  ;  and  the  novel  constitutions 
of  himself  and  some  of  his  successors.  By  the 
canon  law,  is  meant  a  body  of  Roman  ecclesias- 
tical law,  relative  to  such  matters  over  which 
that  church  either  has,  or  pretends  to  have,  the 
proper  jurisdiction. 

The  courts  in  which  the  civil  and  canon  laws 
are  permitted  (under  certain  restrictions)  to  be' 
used,  are  the  courts  of  the  archbishops  and 
bishops,  called  the  ecclesiastical  courts ;  the 
military  courts ;  the  courts  of  admiralty ;  and 
the  courts  of  the  two  universities.  \\\  all,  their 
reception,  in  general,  and  the  different  degrees^ 
of  that  reception,  are  grounded  entirely  upon 
custom. 

It  is  necessary  to  remark  a  few  particulars 
relative  lo  them  all :  and,  first.  The  courts  of 
common  law  have  the  superinlendency  over  thestb 
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courts,  to  restrain  them.  Secondly,  The  com- 
mon law  has  reserved  to  itself  the  exposition  of 
all  such  acts  of  parliament  as  concern  either  the 
extent  of  these  courts,  or  the  matters  depending 
before  them :  and  lastly,  An  appeal  lies  from  aU. 
these  courts  to  the  king,  in  the  last  resort ;  which 
proves  that  the  jurisdiction  exercised  in  them  is 
derived  from  the  crown  of  England. 

The  written  laws  of  the  kingdom  are  now  to 
be  noticed;  or  those  statutes,  acts,  or  edicts, 
which  are  made  by  the  king's  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual 
and  temporal  in  parliament  assembled  ;  and  these 
are  general  or  special ;  public  or  private, 

A  general  or  public  act  of  parliament,  is  an 
universal  rule  that  regards  the  whole  community ; 
and  of  this  the  courts  of  law  are  bound  to  take 
notice  judicially  and  ex  officio. 

Special  or  private  acts,  aie  rather  exceptions 
than  rules,  being  those  which  operate  only  upon 
particular  persons  and  private  concerns :  and  of 
these  tbe  judges  are  not  bound  to  lake  notice, 
unless  they  be  formally  shewn  and  pleaded. 

Again,  there  are  declaratory  statutes,  or  those 

which  the  parliament  enacts  to  declare  what  the 

common  law  is  and  ever  halh  been,  to  avoid  all 

disputes,    where  the  old  custom  of  the   kiug- 

d2 
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dom   is  almost  fuUea  into    disuse,    or   become 
disputable. 

So  likewise  there  are  remedial  statutes  which 
are  made  to  supply  such  defects,  and  abridge 
^uch  superfluities,  in  the  common  law,  as  arise 
either  from  the  general  imperfection  of  all  human 
iaws,  fi'om  change  of  time  and  circumstances,  or 
from  any  other  cause  whatever. 

In  attending  to  tlie  rules  to  be  observed  in  the 
construction  of  statutes,  it  may  be  remarked  that 
there  aro  three  points  to  be  considered  in  the 
exposition  of  all  remedial  laws ;  namely,  how  the 
common  law  stood  at  the  making  of  the  act ; 
what  the  mischief  was,  for  which  the  common 
Jaw  did  not  provide;  and  what  remedy  the 
parliament  hath  supplied  to  cifre  this  mischief. 

AgaWj  a  statute,  which  treats  of  things  and 
persons  of  an  inferior  rank,  cannot  by  any  general 
words  be  extended  to  those  of  a  superior.  Thus 
iA  statute  treating  of  Deans  and  others  having 
spiritual  promotion&y  is  held  not  to  extend  to 
Bishops. 

With  respect  to  penal  statutes,  they  must  be 
construed  strictly;  though   the  statutes  against 
frauds  are  to  be  liberally  and  beneficially  ex- 
pounded.    The  reason  of  this  difference,  is,  that 
the  former  statutes  act  upon  the  offender^  the 
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latter  upon  the  oifcnce:  aiid  in  all  statutes,  one 
part  must  be  construed  by  another,  so  that  the 
whole,  if  possible,  may  stand.  Supposing  the 
common  law  and  a  statute  should  differ,  the 
former  gives  place  to  the  latter ;  and  an  old 
statute  is  superseded  by  a  new  one.  But  if  a 
statute  thai  repeals  another,  be  itself  repealed 
afterwards,  the  first  statute  i»  hereby  revived 
without  any  formal  vVords  for  that  purpose. 

It  may  be  further  noticed  with  regard  to  the 
construction  of  acts  of-  parliament,  that  such  as- 
are  derogatory  from  the  power  of  subsequent 
parliaments  are  not  binding  ;  and  that  statutes 
which  are  impossible  to  be  performed,  are  of  n# 
validity ;  and  if  there  arise  out  of  them  colla- 
terally any  absm^  consequences,  manifestly 
contradictory  to  reason,  they  are^  with  regard 
to  those  consequences,  void. 


CHAPTini  III. 

Of  the  COUNTRIES  subject  to  the  LAWS 
of  ENGLAND. 


/Vales  continued  for  many  centuries  indepen- 
dent on  England  ;  but  was  subdued  and  divided 
amongst  the  conquerors  by  William  I.  in  109 1  ; 
and  was  completely  annexed  to  the  crown  of 
England  in  1203:  yet  it  was  not  governed 
altogether  by  her  laws  until  the  reign  of  Henry 
VIII.  In  1535  an  act  was  passed,  enacting^ 
that  the  dominion  of  Wales  shall  for  ever  be 
united  to  the  kingdom  of  England;  that  all 
Welchmen  born  shall  have  the  same  liberties  as 
other  the  king's  subjects ;  that  lands  in  Wales 
shall  be  inheritable  according  to  the  English 
tenures  and  rules  of  descent ;  that  the  laws  of 
England  and  no  other  shall  be  used  in  Wales ; 
with  many  other  provisions  with  regard  to  the 
regulation  of  the  policeof  this  ancient  principality. 
By  this  union  of  Wales  with  England,  twenty- 
seven  members  were  added  to  the  House  of 
Commons  ;  no  county  or  town  in  Wales  sending 
more  than  one  member  to  parlianjent,  except  the 
county  of  Monmouth,  which  returns  two. 


COUNTRIES    SUBJECT   TO    THE    LAWS.         45 

,-*»'\  ,    --  g  ■    .•■■■■—■■■      '   ,  ■■        ■  ■•-.■•■.    ••■.      ■   '"J  ',  ■'<■  '.  ■■  .'i-^j 

Scotland,  the  ancient  Caledonia,  was  on  the 
death  of  Alexan<!er  III.  disputed  by  twelve 
candidates;  who  submitting- their  clahns  to  the 
arbitration  of  Edward  I.  of  England,  in  1385, 
gave  him  an  opportunity  to  conquei  it.  Its 
regalia  and  crown  were  taken  aiid  brought  to 
England,  with  the  coronation  c^i^r,  now  iii 
Westminster  Abbey,  in  1296*;  but  the  public 
records  of  the  kingdom  were  all  lost  in  coa^eying 
them  back  from  London  by  sea,  in  1660. 

The  union  of  the  kiRgdom  of  Scotland  with 
England  was  attempted  iii  l604;  and  again  in 
1670;  but  was  not  accomplished  till  May  Ij. 
1707,  in  the  reign  of  queen  Anne. 

The  parhaments  of  both  kingdoms  agreed  to 
twenty-fire  articles  of  union  ;  the  purport  of  the 
most  considerable  of  which  was,  tliat  on  the  1st 
of  May,  1707,  and  for  ever  after,  tiie  kingdoms 
of  England  and  Scotland  shall  be  united  into  one 
by  the  name  of  Great' Brkain.:  that  the  suc- 
cession to  tlie  monarchy  of  Great-Britaift  shall  b« 
the  same,  as  was  before  settled  with  regai'd  to 
that  of  England  ;  tiiat  the  united  kingdom  shall 
be  represented  by  one  parliament:  that  there 
shall  be  a  communication  of  all  riirhts  and 
privileges  between  the  subjects  of  both  Kingdom.% 
except  where  it  is  otherwise  agreed:  that  the 
coin,  weights,  and  measures^  the  laws  rclatingrto 
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trade,  customs  and  the  excise,  shall  be  the  same 
in  Scotland  as  in  England  :  that  sixteen  peers 
shall  he  chosen  to  represent  the  peerage  of 
Scotland  in  parliament,  and  forty-five  members 
to  sit  in  the  House  of  Commons. 

There  are,  however,  several  fundamental  and 
essential  conditions  of  the  union.  The  most 
prominent  of  which,  are,  the  preservation  of  the  , 
two  churches  of  England  and  Scotland  in  the 
same  state  that  they  were  in  at  the  time  of  th6 
union ;  ^nd  the  continuance  of  the  municipal 
laws  of  Scotland,  which  are  to  be  still  observed 
in  that  part  of  the  island,  unless  altered  by 
parliament. 

The  town  of  Berwick'iq)on*Tweed  was  origl'- 
hally  part  of  the  kingdom  of  Scotland  :  it  has, 
however,  been  many  times  alternately  in  the 
hands  of  the  English  and  Scots;  but  was  at 
length  reduced  into  the  possession  of  the  crown 
of  England,  by  king  Edward  I.  It  received  a 
charter  from  that  prince ;  and  was  confirmed  in 
all  its  privileges  and  customs,  by  the  legislature, 
in  the  reisrns  of  Edward  IV.  and  James  I. 

i^lthougb,  therefore,  it  has  some  local  peculi- 
arities derived  f4om  the  ancient  laws  of  Scotland; 
yet  it  is  clearly  a  part  of  the  realm  of  England, 
being  represented  by  burgesses  in  tlie  House  of 


THE    LAWS    OP    EKGLANll.  47 


Commons,  and   boynd  by  all  the   acts  of  the 
parliament  of  the  united  kingdom, 

Ireland,  originally  called  lerne^  Hibernia, 
and  Scotia,  was  formerly  governed  by  kings  of 
its  own,  till  conquered  by  Henry  II.  who,  as 
well  as  his  snc<:es3or3,  were  styled  Lords  of 
Ireland,  until  Henry  the  VHI.  when  the  title  of 
King  of  Ireland  was  6rst  assumed  by  that 
monarch. 

The  laws  of  England  were  received  and  sworn 
to  by  the  Irish  nation,  assembled  at  the  Council 
of  Lismore,  in  the  reign  of  Henry  II,  and 
altbough  Ireland  continued  from  that  time  to 
the  present  reign  a  distinct  kingdom.;  still  it 
remained  in  a  state  of  dependance  on  England, 
and  necessarily  conformed  to,  and  was  bound  hy, 
such  laws  as  the  superior  state  thought  proper  t» 
prescribe  or  sanction. 

But  the  delay  occasioned  by  sending  over  acts 
of  parliameut  to  the  British  ministry  before  they 
could  pass  into  alaw,  created  much  inconvenience. 
This  evil,  with  some  others,  turned  the  tho«ghts 
of  the  English  Cabinet  to  an  union  of  Great- 
Britain  and  Ireland. 

This  great  political  measure  was  completed  oft 
the  2d  of  July,  1800;  when  an  act  was  passed, 
in  order  to  promote  and  secure  the  essehtiiil 
interests  of  Great-Britain  and  Ireland,  and  to. 
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consolidate  the  strength,  power,  and  resources 
of  the  BnV/sA  empire. 

This  statute  comprehends  eight  articles,  by 
which,  among  other  things,  it  is  provided ;  that, 
upon  the  1st  of  January,  1801,  Great*Britain 
and  Ireland  shall  be  for  ever  united  into  one 
kingdom,  to  be  represented  in  one  parliament, 
to  be  styled  *i  The  parliament  of  the  united 
kingdom  of  Great-Britain  and  Ireland;'*  and 
that  the  succession  to  the  crown  shall  continue 
limited  and  settled  as  at  present ;  that  the 
representation  of  Ireland  in  parliament  shall 
consist  of  four  Lords  spiritual  of  Ireland,  by 
rotation  of  sessions  ;  and  twenty-eight  Lords 
temporal  of  Ireland,  elected  for  life  by  the  peers 
of  Ireland,  to  sit  and  vote  in  the  House  of  Lords; 
and,  that  one  hundred  Commoners  be  the 
number  to  sit  and  vote  in  the  House  of  Commons, 
on  the  part  of  Ireland  :  tliat  any  peer  of  Ireland 
may  be  elected  to  sit  in  the  House  of  Commons 
of  the  united  kingdom,  unless  previously  elected 
to  sit  in  the  House  of  Lords. 

It  is  further  provided,  that  the  churches  of 
England  and  Ireland  be  united  into  one  protestant 
episcopal  church  ;  and  the  church  of  Scotland 
to  remain  as  formerly  established;  that  the 
subjects  of  Ireland  shall  have  the  same  privileges 
as  the  subjects  of  Great-Britain ;  and,  that  all 
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laws  in  force  at  the  union,  and  all  courts  of 
jurisdiction  within  the  respective  kingdoms,  shall 
remain,  subject  to  such  alterations  as  may  appear 
proper  to  the  united  parliament. 

The  Isle  of  Man  is  a  distinct  territory  from 
England,  and  not  governed  by  its  laws  ;  neither 
does  any  act  of  parliament  extend  to  it,  unless  it 
be  particularly  named  therein ;  and  then  it  is 
binding  there.  This  island  was  formerly  subject 
to  the  kings  of  Norway;  then  to  John,  and 
Henry  III.  of  England ;  and  afterwards,  to  the 
kings  of  Scotland.  It  was  conquered  from  the 
Scots  by  Montacute,  earl  of  Sarum;  to  whom 
Edward  III.  gave  the  title  of  King  of  Man.  It 
fell  by  inheritance  to  the  duke  of  Athol,  1735  ; 
but  being  purchased  of  his  Grace  for  .5^70,000, 
was  annexed  to  the  crown  of  England,  in  1765  ; 
and  subjected  to  the  regulations  of  the  British 
excise  and  customs. 

The  Islands  of  Jersey^  Onermer/f  Sark, 
Aldeniei/^  and  their  appendages,  formerly  be- 
longed to  the  (Juchy  of  Normandy;  and  were 
united  to  the  crown  of  England  by  the  first 
princes  of  the  Norman  line.  They  are  governed 
by  their  own  laws;  but  an  appeal  lies  from  them 
to  the  king  and  council  in  the  last  resort. 

They  are  not  bound  by  common  acts  of  the 
Iniperial  Parliament,  unless  particularly  named 
m  iUcm, 
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Besides  these  Islands^  our  Colonies  in  more 
distant  Gountries,  are  also,  in  some  respect,  sub- 
ject to  the  kiws  of  England. 

In  the  kingdom  of  England,  liowevcr,  are 
comprehended,  not  only  Wales  and  the  town  of 
Berwick;  but  the  main,  or  high  seas,  are  also  a 
part  of  this  realm;  for  there  the  courts  of  admi- 
ralty have  jurisdiction;  but  they  arc  not  subject 
to  the  common  law. 

The  main  sea  begins  at  the  low  water  mark. 
But  between  the  high  and  the  low  water  mark, 
where  the  sea  ebbs  and  flows,  the  common  law 
and  the  admiralty  have  an  alternate  jurisdiction ; 
one  upon  the  water,  when  it  is  full  sea ;  tlie 
other  upon  the  land,  when  it  is  an  ebb. 

The  territory  of  England  is  divided  into  the 
ecclesiastical  and  civil  departments.  The  eccle- 
siastical department  is  also  divided  into  two 
provinces,  those  of  Canterbury  and  York. 

A  province,  is  the  circuit  of  an  archbishop's 
jurisdiction.  The  province  of  Canterbury  in- 
cludes twenty-one  dioceses ;  that  of  York,  three, 
besides  the  bishoprick  of  the  Isle  of  Man,  which 
"was  annexed  io  it  by  Henry  YIII. 

Every  diocese  is  divided  into  archdeaconries ; 
each  archdeaconry,  into  rural  deaneries ;  and 
every  deanery  into  parishes. 

A  Parish^  is  that  circuit  of  ground  which  is 
committed  to  the  charge  of  one  minister,  having 
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the  care  of  souls  in  it.  These  districts  are  com- 
puted to  be  nearly  ten  thousand  in  number. 

It  is  difficult  to  say  how  ancient  this  division 
of  parishes  is  ;  but  Cambden  says,  England  was 
divided  into  parishes  by  archbishop  Flonorius 
about  the  year  630.  It  is  probable,  however, 
that  they  were  gradually  formed ;  and  parish 
churches  endowed  with  the  tithes  that  arose 
within  the  circuit  assigned. 

Before  this  division  of  England  into  parishes, 
the  bishops  and  clergy  lived  together  in  com- 
mon ;  and  the  latter  were  sent  out  occasionally 
to  preach,  as  the  bishops  judged  expedient. 
But  when  the  number  of  christians  increased, 
and  especially  after  the  whole  island  professed 
Christianity,  the  itinerant  and  occasional  mode 
of  preaching  became  insufficient.  Besides  the 
ordinances  of  Baptism  and  of  the  Lord's  Supper, 
requiring  to  be  administered  to  a  whole  com- 
munity, a  settled  ministry  became  absolutely 
necessary,  for  the  regular  administration  of  these 
indispensable  offices.  The  bishops  therefore, 
who  were  the  instruments  of  converting  the  na- 
tion from  the  Saxon  idolatry,  fixed  the  bounds 
of  parochial  cures.  At  first,  any  of  the  old 
idolatrous  temples  that  were  left  standing,  were 
used  for  christian  worship ;  and  afterwards, 
the  lords  of  manors,  from  time  to  time,  built 
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churches  for  the  use  of  the  tenantry  of  their 
several  manors.  These  they  endowed  with 
suitable  provisions  for  the  maintenance  of  the 
minister ;  and  it  was  this  which  gave  the  primary 
title  to  the  patronage  of  laymen.  But  the 
reduction  of  tlie  whole  country  into  the  same 
division  of  parishes,  was,  doubtless,  the  gradual 
work  of  successive  generations. 

The  settling  of  the  bounds  of  parishes  depends 
Hpon  immemorial  customs ;  and  care  is,  or 
ought  to  be  taken,  by  annual  perambulations, 
to  ascertain  and  preserve  them.  In  the  times 
of  popery,  these  necessary  excursions  were 
accompanied  with  great  abuses  of  feastings  and 
superstitious  processions.  And  it  is  even  now 
usual  for  the  parishioners  on  such  occasions  to 
eall  for  refresh ments  at  the  houses  of  certain 
persons  in  the  boundaries ;  but  no  claim  can  be 
made  as  due  of  right ;  the  custom  liaving  been 
declared  to  be  against  law  and  reason. 

The  civil  part  of  the  territory  of  England  is 
divided  into  counties,  hundreds,  tithings,  or 
towns.  Which  division  as  it  now  stands  seems 
to  owe  its  original  to  king  Alfred  ;  who  to  pre- 
vent the  rapines  and  disorders  which  formerly 
prevailed  in  the  realm,  instituted  tithings^  so 
called  because  ten  freeholders  with  their  families, 
made  one.     These  all  dwelt  together,  and  were 
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sureties  to  the   king  for  the  good  behaviour  of 
each  other. 

The  terras,  tithing,  town,  or  vill,  are  of  the 
same  signification  in  law,  and  comprehend  the 
several  species  of  cities,  boroughs,  and  common 
towns. 

A  hundred  was  originally  made  up  of  ten 
tithings,  consisting  of  ten  times  ten.  families, 
and  is  governed  by  the  high  constable.  In  some 
of  the  northern  counties  the  hundreds  are  called 
wapentakes,  because  the  people  at  a  public 
meeting,  formerly  confirmed  their  union  with 
the  governor,  by  touching  a  weapon. 

A  County  or  shire,  is  a  district  made  np  of 
an  indefinite  number  of  hundreds.  Shire  is  a 
Saxon  word,  signifying  a  division ;  but  a  county, 
comitatus,  is  plainly  derived  from  comes,  the 
Count  of  the  Franks  ;  that  is,  the  earl  or  alderman 
of  the  shire,  to  whom  the  government  of  it  was 
intrusted.  This  he  usually  exercised  by  his 
deputy,  still  called  in  latin,  vice-comes ;  and  in 
english,  sheriff  or  shire-reeve,  signifying  the 
officer  of  the  shire ;  upon  whom  the  civil  ad- 
ministration of  it  is  now  totally  devolved.  In 
some  counties  there  is  an  intermediate  division 
between  the  shire  and  the  hundreds,  as  Lathesiix 
Kent,  and  Rapes  in  Sussex.  Where  a  county  is 
divided  into  three  of  these  intermediate  jurisdic- 
e2 
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tions,  they  are  called  trithings.  These  Irithings 
still  subsist  in  the  large  county  of  York,  where  by 
an  easy  corruption  they  are  denominated  ridings; 
the  north,  the  east,  and  the  west-riding. 

In  England  there  are  forty  counties,  and 
twelve  in  Wales. 

There  are  also  counties  palatine ;  such  as  those 
of  Chester,  Durham,  and  Lancaster,  so  called, 
a  palatio ;  because  the  owners  thereof,  the  earl 
of  Chester,  the  bishop  of  Durham,  and  the  duke 
of  Lancaster,  had  in  these  coxmiiesjura  regalia^ 
as  fully  as  the  king  has  in  his  palace.  Of  these 
three,  the  county  of  Durham  is  the  only  one  in 
the  hands  of  a  subject.  The  earldom  of  Chester 
was  united  to  the  crown  by  Henry  III.  and  has 
ever  since  given  title  to  the  king's  eldest  son. 
And  by  various  acts  of  parliament,  the  inherit- 
ance to  the  whole  lands  of  the  dutchy  of  Lan- 
caster is  vested  in  the  crown. 

The  Isle  of  £/y,  likewise,  is  a  royal  franchise, 
the  bishop,  having,  by  grant  of  king  Henry  I. 
jura  regalia y  within  the  said  isle ;  whereby  he 
exercises  a  jurisdiction  over  all  causes,  as  w&U 
criminal  as  civil. 

Counties  corporate,  sue  certain  cities  and  towns, 
to  which,  out  of  special  grace  and  favour,  the 
kings  of  England  have  granted  the  privilege  to 
be  counties  of  themselves,  and  not  to  be  com- 
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prised  in  any  other  county  ;  but  to  be  governed 
by  their  own  sheriffs  and  other  magistrates,  so 
that  no  officers  of  the  county  at  large  have  any 
power  io  intermeddle  therein.  Such  are  London, 
York,  Bristol,  Norwich,  Worcester,  and  gene- 
rally the  cities  of  the  realm;  besides  the  five 
towns  of  Kingston-upon-Hull,  Nottingham,  New- 
castle-upon-Tyne, Poole,  and  Southampton. 

CHAPTER  IV. 

OF    THE 

Absolute  RIGHTS  OF  INDIFIDUJLS. 

Although  the  "  Rights  of  Man"  is  a  term, 
of  late  years,  become  odious,  from  the  shameful 
prostitution  of  it  to  the  basest  political  pur- 
poses, yet,  undoubtedly,  the  English  constitution 
acknoAvledges  the  thing  itself. 

By  the  rights  of  individuals,  is  meant,  such  as 
would  belong  to  their  persons  merely  in  a  state 
of  nature,  and  which  every  man  is  entitled  to 
enjoy,  whether  out  of  society  or  in  it.  A  sober 
statement  therefore,  of  these,  so  as  to  make  every 
Englishman  acquainted  with  them,  is  perfectly 
consistent  with  the  most  genuine  loyalty. 
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The  absolute  rights,  of  Englishmen  then, 
usually  called  their  liberties,  are  founded  upon 
nature  and  reason,  and  coeval  with  our  form 
of  government.  They  are  usually  included  in 
one  general  appellation,  (viz.)  the  natural  liberty 
of  mankind.  This  natural  liberty  consists  pro- 
perly in  a  power  of  acting  as  one  thinks  fit, 
without  any  restraint  but  from  the  law  of  nature. 
But  every  man  who  is  a  member  of  a  civilized 
society,  gives  up  a  part  of  his  natural  liberty, 
in  consideration  of  the  advantages  he  derives 
from  such  wholesome  laws  as  the  community 
shall  establish.  So  that  political  or  civil  liberty, 
is  in  short,  nothing  more  or  less  than  natural 
liberty,  laid  under  such  restraint  as  benefits 
both  the  individual,  who  gives  up  a  part  of 
it,  and  likewise  the  community  whose  safety 
requires  that  he  should  do  so. 

The  natural  rights  of  the  people  of  England, 
which  are  secured  to  them  by  their  constitution 
and  laws,  are,  the  right  of  personal  security  ; 
the  right  of  personal  liberty ;  and  the  right  of 
private  property. 

The  right  of  personal  security,  consists  in  a 
person's  legal  and  uninterrupted  enjoyment  of 
his  life,  his  limbs,  his  body,  his  health,  and 
his  reputation. 

Life,  in  a  legal  sense,  begins  as  soon  as  an 
infant  is  capable  of  stirring  in  its  mother's  womb ; 
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and  therefore  wilfully  to  kill  it  by  any  means, 
tlic  law  considers  as  a  high  misdemeanour,  and, 
in  a  moral  view,  it  is  certainly  murder. 

A  man's  limbs,  the  law  contemplates  as  the 
gifts  of  his  wise  Creator,  to  enable  him  'to  pro- 
tect himself  from  external  injuries  in  a  state  of 
nature  ;  and  therefore,  by  various  statutes  it  is 
enacted,  that  no  man  shall  forfeit  his  life  or 
member,  without  being  brought  to  answer  by 
due  process  of  law. 

His  body,  health,  and  reputation,  are  also 
protected  by  law,  as  without  these  it  is  impossi- 
ble to  have  any  perfect  enjoyment  of  any  other 
right.  The  personal  liberty  of  the  subject 
consists  in  the  power  of  loco-raotion,  of  changing 
one's  situation  or  moving  one's  person  \o  what- 
ever place  one's  own  inclination  may  direct  ; 
without  imprisonment  or  restraint,  unless  by 
due  course  of  law. 

Thjs  is  strictly  a  natural  right,  and  the 
language  of  the  great  charter  is,  ''  that  no  free- 
*'  man  shall  be  taken  or  imprisoned  but  by  the 
''  lawful  judgment  of  his  equals,  or  by  the  law 
'<  of  the  land." 

Should  any  Englishman  be  deprived  of  his 
personal  liberty^  by  tlie  arm  of  power,  or  the 
decree  of  any  illegal  court,  he  shall,  upon 
demand  of  his  council,  have  a  writ  of  habeas 
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corpus,  to  bring  his  body  before  the  court  of 
king's  bench  or  common  pleas;  who  shall 
determine  whether  the  cause  of  his  commitment 
be  just,  and  thereupon  do,  as  justice  shall 
appertain  ;  and  lest  the  habeas  corpus  act  should 
be  evaded  by  demanding  unreasonable  bail,  it  is 
declared  by  1  W.  and  M.  c.  2.  that  excessive 
bail  ought  not  to  be  required. 

This  important  privilege  cannot  be  guarded 
with  too  great  watchfulness ;  for  if  once  the 
magistrate  be  left  to  imprison  arbitrarily  whom 
he  chooses,  there  will  soon  be  an  end  of  all  other 
rights  and  privileges. 

If  it  be  asked,  "  how  then  can  a  man  be  law- 
'*  fully  imprisoned  ?"  The  obvious  answer  is: 
When  he  is  committed  by  process  from  the  courts 
of  judicature,  or  by  warrant  from  some  legal 
officer  having  authority  to  commit  to  prison  ; 
which  warrant  must  be  in  writing  under  the  hand 
and  seal  of  the  magistrate,  and  must  specify  the 
cause  of  commitment,  in  order  to  be  examined 
into  (if  necessary)  upon  a  habeas  corpus.  Jf 
there  be  no  cause  expressed,  the  gaoler  is  not 
bound  to  detain  the  prisoner  :  for  as  Festus  very 
properly  observed,  it  is  "  unreasonable  to  send 
*^  a  prisoner,  and  not  to  signify  the  crimes  laid 
"  against  him." — Circumstances,  however  some- 
times arise,  which  render  it  necessary,  for  the 
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safely  of  the  state,  to  suspend  the  habeas  corpus 
act,  for  a  limited  time ;  but  the  legislature 
only  can  authorize  the  executive  power  to 
imprison  any  suspected  persons,  without  assign- 
ing any  reason  for  so  doing. 

The  celebrated  statute  usually  called  the 
habeas  corpus  act,  was  passed  in  the  reign  of 
Charles  11.  May  27,  1679  ;  which,  by  affording 
to  the  subject  complete  security  against  arbi- 
trary imprisonment,  made  some  reparation  for 
the  severities  and  cruelties  committed  under  the 
administration  of  that  licentious  monarch.  It 
was,  indeed,  the  oppression  of  an  individual 
which  gave  rise  to  this  famous  act.  One  Francis 
Jenks  having  moved  at  Guildhall,  to  petition 
the  king  for  a  new  parliament,  was  committed 
to  the  Gate-house,  by  the  privy  council,  where 
he  was  kept  two  months,  having  applied  in  vain 
to  the  judges  for  a  writ  of  habeas  corpus,*  The 
principal  provisions  of  this  act  are,  to  fix  the 
period  for  bringing  the  bodi/  of  the  prisoner  into 
court,  according  to  the  distance  of  the  prison; 
and  in  no  case,  can  the  time  allowed,  exceed 
twenty  days:  to  oblige  the  keeper  within  six 
hours  to  furnish  the  prisoner  with  a  €opy  of  his 
commitment ;  and  to  prevent  a  re-coramitmcnt 

*  De  Lolme. 
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for  the  same  offence,  if  the  prisoner  be  once 
delivered  by  a  writ  of  habeas  corpus.  Any 
judge  ^vho  sliall  deny  a  writ  of  habeas  corpusy 
shall  forfeit  .^500  to  the  party  aggrieved. 

The  king  mny  by  his  prerogative  prevent 
any  man  from  going  abroad ;  and  this  may  some- 
limes  Jje  for  the  safety  of  the  state  ;  but  he 
cannot  send  any  subject  out  of  the  kingdom, 
against  liis  will.  He  cannot  even  constitute  any 
person  lord  lieutenant  of  Ireland^  or  an  ambassa- 
dor to  a  foreign  court,  without  his  consent ;  for 
this  might,  in  fact,  be  a  sort  of  honourable  exile. 

The  right  of  property  consists  in  the  free  use, 
enjoyment,  and  disposal  of  all  one's  acquisitions, 
"without  any  controul  or  diminution,  save  only 
by  the  laws  of  the  land,  ^y  a  variety  of  statutes 
it  is  enacted,  that  no  man's  lands  or  goods  shall 
be  seized  into  the  king's  hands,  against  the  great 
charter  and  the  law  of  the  land  ;  and  that  no 
man  shall  be  disinherited,  or  put  out  of  his 
franchise  or  freehold,  unless  he  be  duly  brought 
to  answer,  and  be  forejudged  by  course  of  law  ; 
and  if  any  thing  be  done  to  the  contrary,  it  shall 
be  redressed  and  declared  void. 

Private  property  cannot  be  taken  for  the  pub- 
lic good ;  nor  any  tax  levied  upon  the  subject 
without  his  consent,  expressed  by  his  represen- 
tative in  parliament.    Such  then  arc  the  absolute 
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rights  of  Englishmen.  But  m  vain  would  it  be 
to  have  those  rights  ascertained  and  declared, 
unless  the  constitution  had  provided  some  method 
to  secure  the  actual  enjoyment  of  them. 

It  has  therefore  established  some  auxihary 
privileges  of  the  subject,  to  enable  him  to  main- 
tain and  protect  the  three  principal  rights  of 
personal  security,  personal  liberty,  and  private 
property.     These  subordinate  rights  are  princi- 

The  constitution  of  parliament,  which  will  be  % 
treated  of  at  large  hereafter  : 

The  limitation  of  the  king^s  prerogative,  by 
bounds  so  certain  and  notorious,  that  it  is  impos- 
sible he  should  either  mistake,  or  legally  exceed 
them,  without  the  consent  of  the  people: 

The  right  of  every  Englishman  of  applying  to 
the  courts  of  justice  for  redress  of  grievances; 
where  his  cause  must  be  tried  and  determined  by 
course  of  law  : 

The  I'ight  of  the  subject  of  petitionincr  the 
king,  or  either  house  of  parliament :  and. 

Lastly,  the  right  of  every  man,  of  havintr 
arms,  for  his  self-defence  and  preservation,  such 
as  are  allowed  by  law,  according  to  his  degree. 

In  these  several  particulars  consist  the  liberties 
of  Englishmen  ;  liberties,  which  are  more  gen«* 
rally  talked  of,   than  understood.    As,  however. 
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they  are  our  birth-right^  it  is  important  that  we 
should  rightly  understand  them  ;  and  as  it  i«  our 
privilege  to  enjoy,  so  should  it  be  our  constant 
care  to  maintain  and  defend  them. 

The  history  of  our  liberties  was  written  in 
letters  of  blood,  which  our  fathers  shed  ;  and  we 
should  be  ready,  if  called  upon,  to  transmit  a 
continuation  of  it  in  the  same  indehble  charac- 
ters, down  to  our  posterity. 


'^>r'OOO^y^>^ 

CHAPTER  V. 
Of  the  LEGISLATIVE  POIfER. 

It  has  already  been  seen,  that  the  authority  of 
making  laws  is  lodged  in  the  supreme  power  of 
a  state. 

In  all  tyrannical  governments,  the  right  of 
making  and  enforcing  the  laws,  is  vested  in 
one  and  the  same  man,  or  in  one  and  the  same 
body  of  men  ;  but  in  England  the  legislative  and 
executive  powers  are  wisely  separated.  Therein 
consits  a  great  excellency  of  the  British,  over 
all  other  governments  upon  the  face  of  the  globe. 
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It  is  this  peculiarity  that  has  enabled  England 
to  raise  her  lofty  head  as  far  above  all  the  rest  of 
the  nations,  as  the  stately  oak  excels  the  meanest 
shrub.  Nor  does  it  form  any  objection  to  this 
assumption,  that  a  very  similar  mode  of  govern- 
ment ob|,ains  in  the  United  Stales  of  America ; 
for  wliatever  excellency  is  to  be  founcj  there, 
must,  in  all  justice,  be  allowed  to  have  been 
derived  from  England.  But  the  American 
government  is  like  a  child  who  exhibits  ihe  linea- 
ments of  his  father^s  face,  yet  wants  the  vigour 
and  stability  of  his  experience  and  age. 

It  is  presumed,  i^^eed,  that  true  practical 
liberty,  pure  and  unmixed  with  imgovernable 
licentiousness,  can  never  attain  to  that  perfec- 
tion under  an  elective  presidency,  at  which  it 
has  arrived  under  our  hereditary  and  limited 
monarchy. 

The  parliament  of  England,  in  which  the 
legislative  authority  is  vested  by  the  constitution, 
consists  of  king,  lords,  and  commons. 

The  word  parliament  is  derived  from  the 
French,  *^  parlevy'  to  speak,  and  signifies  the 
great  council  of  the  nation.  Parliaments  or 
general  councils,  are  coeval  with  the  kingdom 
itself;  and  have  existed  under  the  several  names 
of  michel'Synoth J  or  great  council ;  michcl-gemote. 


C4:  LEGISLATIVE   POWER. 


or  great  meeting ;  and  more  frequently  witlena^ 
gemote,  or  the  meeting  of  the  wise  men. 

The  learned,  however,  are  not  agreed  as  to  the 
period  when  the  parliament,  as  it  now  stands, 
was  instituted  ;  that  is,  when  the  commons  first 
hegan  to  form  a  distinct  assemhly  from  the  lords; 
but  it  is  supposed  that  the  parliament  was,  in  the 
main,  the  same  as  it  now  is,  so  long  ago  as  the 
17th  year  of  king  John,  A.  D.  1 615. 

No  writs,  indeed,  were  issued  to  summon 
knights;  burgesses,  and  citizens  to  parliament, 
till  the  year  1266,  being  the  49th  of  Henry  III. 
But  in  1283,  Edward  L  held  a  parliament  at 
Shrewsbury,  where  the  lords  sat  in  the  castle, 
and  the  commons  in  a  barn;  and  in  1337,  the 
lords  and  commons  are  expressly  mentioned  in  a 
parliament  that  met  at  Eltham,  in  Kent,  in  a 
palace  of  Edward  11.  the  reijiains  of  which,  now 
converted  into  a  barn,  are  extant  at  this  day. 

In  the  further  consideration  of  the  British  par- 
liament, it  will  be  necessary  to  attend  to  the 
manner  and  time  of  its  assembling.  It  is  usually 
and  regularly  summoned  by  the  king's  writ  or 
letters,  issued  out  of  chancery  by  advice  of  the 
privy  council  at  least  forty  days  before  it  begins 
to  sit.  Yet,  his  Majesty  may  issue  his  royal 
proclamation  for  the  meeting  of  parliament  in 
not  less  than  fourteen  days  from  the  date  of  such 
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proclamation,  notwithstanding  any  previous  ad- 
journment to  a  longer  day. 

The  parliament  cannot  meet  by  its  own  autho- 
rity ;  it  being  a  branch  of  the  royal  prerogative 
to  convene  it  at  such  time  and  place  as  the  king 
shall  think  fit.    There  would  be  a  manifest  incon- 
venience attending  the  right  of  the  parliament  to 
meet  of  its  own  accord  ;  for  it  is  impossible  to 
conceive  that  both  houses^  and  all  the  members 
of  each,  should   ever  a{?ree  unanimouslv  as  to 
the  time  and  place  of  meeting.  Still  as  it  is  highly 
becoming  its  dignity  and  independence,  that  par- 
liament should  be  called  together  by  none  but 
one  of  its   own  constituent  parts,    there  is  the 
greatest  propriety  as  well  as  advantage  in  vesting 
this  authority  constitutionally  only  in  the  king  ; 
because  being  a  single  person,  his  will  may  be 
uniform  and  steady.     If  there  should  be  no  par- 
liament in  being  at  ftie  demise  of  the  king  or 
queen,  the  last  parliament  revives,  and  is  to  sit 
agam   for   six   months,  unless  dissolved  by  the 
successor;  but  as  it  must  originally  have  been 
summoned  by  the  crown,  this  forms  no  excep- 
tion to  the  general  rule.     Necessity  may  indeed 
supersede  all  law  ;  and  hence  the  convention  par- 
liament which  restored  king  C}v>rles  II.  met  a 
month  before  his  return,   by  its  own  authority  ; 
iind   had  not  such  a   parliament  met,  it  would 
F  2 
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have  been  morally  impossible  for  the  kingdom  to 
have  been  settled  again  in  peace.  But  the  acts 
even  of  this  parliament  were  held  as  nugatory 
by  some  eminent  lawyers,  and  therefore  to 
remove  all  doubts  respecting  them_,  they  were 
confirmed  in  the  next  parliament  by  statute  13 
Car.  11.  c.  7. 

History  affords  us  another  striking  instance 
where  the  necessity  of  the  case  compelled  and 
justified  the  two  houses  convening  without  the 
usual  writs  of  the  king,  in  order  to  settle  the 
government.  In  1688  king  James  II.  having 
voluntarily  abdicated  the  throne,  the  prince  of 
Orange  was  called  over  by  the  voice  of  the  whole 
nation^  and  having  delivered  these  realms  from 
popery  and  tyranny,  was  placed  in  the  vacant 
throne  by  a  convention  parliament.  The  pro- 
ceedings of  this  parliament  were  likewise  ratified 
by  statute  of  I  W.  and  jMt  c.  1. 

Hence  it  may  be  clearly  inferred,  that  not- 
withstanding extreme  cases  justify  the  lords. and 
commons  of  the  realm  in  holding  a  convention, 
yet  the  rule  laid  down,  is  in  general  certain  that 
the  king  only  can  convoke  a  parliament.  And 
this  he  is  obliged  to  do,  at  least  once  a  year,  for 
the  redress  of  grievances  and  the  dispatch  of 
business. 

It  is  necessary  to  enquire  next  into  the  const i* 
tuent  parts  of  parliament :  these  are,  the  king's 
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Majesty,  sitting  there  in  his  royal  .political 
capacity ;  and  the  three  estates  of  the  realm, 
the  lords  spiritual,  the  lords  temporal,  and  the 
commons. 

Here  it  may  be  remarked,  that  the  total  dis- 
junction ot"  the  executive  and  legislative  po\vcrs 
would  be  no  less  destructive  to  liberty,  than 
their  perfect  union.  Thus,  Nvhen  king  Charles  I. 
passed  a  bill  destroying  his  sole  prerogative  to 
dissolve  the  parliament,  it  soon  assumed  bolh 
the  civil  and  military  administrations,  and  over» 
turned  both  church  and  state. 

When  the  parliament  meets,  the  king  and  the 
lords  spiritual  and  temporal  sit  in  one  house, 
called  the  house  of  lords  ;  and  the  representatives 
of  the  people  in  another,  called  the  house  of 
commons. 

The  king,  being  the  head,  the  beginning,  and 
the  end  of  parliament,  always  meets  the  two 
houses  on  their  coming  together,  either  in  person, 
or  by  commissioners  appointed  to  represent  him  ; 
without  which,  there  can  be  no  beginning  of 
parliament.  And  he  only  has  the  power  to 
prorogue  and  dissolve  it. 

There  is  a  very  important  advantage  in  the 
king's  being  a  branch  of  the  legislature,  besides 
his  having  the  power  of  dissolving  it ;  and  that 
is,  his  possessing  the  privilege  of  rejecting  ony. 
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bill  that  may  have  passed  both  houses,  and 
therel)y  prevetitii)^,  in  time,  any  encroachment 
upon  his  royal  authority.  So  that  the  legislative 
cannot  abridge,  by  law,  the  executive  power  of 
any  of  its  rights ;  because  the  law  must  perpe- 
tually stand  as  it  now  does,  unless  all  the  branches 
of  the  legislature  agree  to  alter  it. 

Herein  consists  the  superior  excellence  of  the 
British  legislature;  that  all  its  constituent  parts 
form  a  mutual  check  upon  each  other.  The 
house  of  conmions,  that  is,  the  people,  are  a 
check  upon  the  nobility,  and  the  nobility  a  check 
upon  the  people,  by  the  mutual  privilege  they 
enjoy  of  rejecting  what  the  other  has  resolved; 
while  the  king  is  a  check  upon  both,  which  pre- 
serves the  executive  power  from  injury. 

There  was  no  single  circumstance,  perhaps, 
that  tended  more  to  involve  the  French  nation" 
in  all  the  horrors  of  a  sanguinary  revolution,  and 
make  it  pass  under  the  iron  yoke  of  military 
despotism,  than  the  vote  which  united  the  three 
estates  into  one.  By  amalgamating  the  quick- 
silver with  the  gold,  the  revolutionary  chy mists 
completely  destroyed  the  brilliancy  of  the  one, 
the  splendor  and  solidity  of  the  other,  and  the 
essential  properties  of  both.  But  had  the  clergy 
and  noblesse  continued  to  sit  in  one  house,  and 
tlie  tun  etat,  or  representatives  of  the  people,  in 
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anotlicr;  had  both  deliberated  with  becoming 
dig'jiiy,  rjul  not  deiirecialed  the  royal  preroga- 
tive, which  empowered  the  kino:  to  consent  to 
cny  ir.ca&i.rc  or  prevent  its  passing  into  a  law, 
it  is  prob^.ble  tliat  grievances  would  have  been 
redressed,  li'^orty  secured,  and  the  bloml  of 
millions  spared. 

Eut  to  return: — Is  there  no  danger,  it  may  be 
asked,  of  the  executive  making  iutrenchm.ents 
upon  the  legislative  power  ?  Certainly  there 
would  l>e,  had  not  the  constitution  wisely  kept  it 
within  due  bounds,  by  bestowing  upon  the  two 
houses  the  privilege  of  impeaching  and  punish- 
ing the  king's  counsellors  for  any  evil  and  perni- 
cious measures.  It  is  far  more  heneficial  to  the 
public  that  his  counsellors,  rather  than  the  king 
himself,  should  be  answerable  for  his  political 
conduct ;  because,  were  the  king  in  person  to  be 
impeached  and  punished,  it  would  destroy  his 
constitutional  independence,  and  overthrow  the 
government. 

By  the  lords  spiritual,  as  a  constituent  part  of 
parliament,  is  to  be  understood  the  two  arch- 
bishops and  twenty-four  bishops  of  England, 
and  four  bishops  of  Ireland.  Formerly  there 
were  twenty -six  mitred  abbots  and  two  priors  in 
the  house  of  lords,  but  they  were  removed  irom 
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their  seats  at  the  dissolution  of  the  monasteries  by 
Henry  VIII. 

Tlie  right  by  which  the  English  bishops  sit  in 
the  upper  house,  arises  fi'om  their  holding,  or 
being  supposed  to  hold,  certain  baronies  under 
the  kin  or. 

Before  the  conquest,  the  bishops,  during  the 
Saxon  government,  held  their  lands  under  the 
spiritual  tenure  of  frankalmoigne,  or  free  alms  ; 
but  in  1072,  William  the  Conqueror,  in  order 
to  subject  the  estates  of  the  clergy,  to  all  civil 
charges  and  assessments,  changed  the  frankal- 
moigne into  the  feudal  tenure  of  barony.  This 
obliged  the  bishops  to  attend  in  parliament, 
which  they  complained  of  as  a  great  hardship  ; 
and  hence  originated  the  quarrel  between 
Henry  11.  and  Thomas-a-Becket,  archbishop  of 
Canterbury. 

But  although  the  lords  spiritual  are  distinct 
from  the  lords  temporal,  they  do  not  vote  sepa- 
rately. They  are  indeed  in  acts  of  parliament 
usually  distinguished,  yet  in  practice  they  are 
blended  togetlier  under  one  name,  of  the  lords ; 
they  mingle  in  their  votes,  and  the  majority  of 
such  intermixture  binds  both  estates.  So  that 
notwithstanding  the  ancient  distinction  still  nomi- 
nally continues,  the  lords  spiritual  and  temporal 
form  but  one  estate  :  and  a  bill  would  undoubt- 
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cdly  be  valid  which  should  pass  the  house, 
although  every  bishop  were  to  vote  against  it. 
Tliere  are  many  instances  of  this^  but  it  will  be 
sufficient  to  mention  only  the  act  of  uniformity 
of  I  Elizabeth,  c.  2.  which  was  carried  with 
the  dissent  of  all  the  bishops ;  and  hence  the 
bill  runs,  "  Be  it  enacted  by  the  queen's  highness, 
/'  with  the  assent  of  the  lords  and  commons,  in 
'^  this  present  parliament  assembled." 

In  iG-tS,  during  the  violence  of  party  disscn- 
tions,  the  bishops  were  excluded  from  parlia- 
ment by  the  muUitudes  that  flocked  towards 
Westminster  and  insulted  them.  They  drew  up 
an  address  to  the  king  and  house  of  lords,  stating 
their  undoubted  right  to  sit  and  vote  in  parlia- 
ment; and  protesting  against  all  laws,  votes, 
and  resolutions,  as  null  and  invalid,  which  should 
pass  during  their  constrained  absence.  The 
house  of  lords  held  a  conference  with  the  com- 
mons on  the  subject ;  the  issue  of  which  was,  the 
impeachment  of  the  twelve  bishops  who  signed 
the  protestation. 

Respecting  the  validity  of  a  bill  that  sho^ild 
pass  by  the  bishops  making  the  majority,  whilst 
every  temporal  peer  present  dissented,  there  is 
some  doubt.  Mr.  Justice  Blackstone  is  of 
opinion  that  such  a  bill  would  be  valid ;  but  Sir 
Edward  Goke  seems  to  think  that  this  would  be 
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rather  an  ordinance  than  an  act  of  parhament. 
Professor  Ciu'istian,  however^  has  no  doubt  bul 
that  any  act  would  be  valid,  although  either  all 
the  temporal  or  all  the  spiritual  lords  were 
absent;  or  if  present,  were  to  dissent  at  the  time 
of  its  passing  the  house ;  unless^  indeed,  any 
precedent  could  be  produced  to  the  contrary. 

The  lords  temporal,  consists  of  all  the  peers  of 
the  realm,  by  whatever  titles  of  nobility  they  are 
distinguished^  whether  dukes,  marquisses,  earls, 
viscounts,  or  barons.  The  bishops  are  not, 
strictly  speaking,  peers  of  the  realm,  but  only 
lords  ofsparliament. 

The  number  of  the  lords  temporal  is  indefinite, 
and  may  be  increased  at  the  pleasure  of  the 
crown.  Some  of  them  sit  in  the  house  by  descent, 
as  do  all  the  ancient  nobility  ;  some  by  creation, 
as  do  all  new  made  peers ;  others  by  election, 
as  do  the  Scotch  and  Irish  peers  since  the  union 
of  the  three  kingdoms. 

There  are  sixteen  peers  chosen  for  Scotland, 
who  hold  their  seats  only  during  the  term  of 
each  parliament ;  and  twenty-eight  peers  of 
Ireland,  who  are  elected  for  life. 

The  prerogative  which  the  king  enjoys  of  in- 
creasing the  peerage  at  his  pleasure,  may,  at  first 
view,  appear  dangerous  to  the  state ;  but  in 
reality,  it  is  not  so  ;  on  the  contrary,  it  is  advan- 
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tagcous  to  it.  por  in  every  well  regulated 
government,  a  distinction  of  rank  is  necessary ; 
and  it  is  beneficial  to  the  community  that  a  laud- 
able spirit  6f  emulation  should  be  diffused  through 
it,  \vhich  may  give  life  and  vigour  to  the  whole. 
In  order,  therefore,  to  reward  such  as  are  emi- 
nent for  their  services  to  the  public,  the  con- 
stitution has  empowered  the  king  to  confer 
honours  whenever  and  to  whomsoever  he  will. 
And  such  reward,  while  it  is  gratifying  to  the  in- 
dividual upon  whom  the  honour  is  bestowed,  has 
the  recommendation  of  not  being  burthensome 
to  the  people  at  large. 

Ambition  in  a  republican  government  is  indeed 
a  very  dangerous  principle  to  inculcate  and  coun- 
tenance; but  under  a  mixed  monarchy  like  ours, 
it  can  easily  be  kept  within  due  bounds,  and  yet 
encouraged  without  affecting  the  safety  of  the 
empire.  Thus  we  have  seen  a  popular  privy 
counsellor  struck  off  the  list,  and  a  noble  corn*- 
mander  of  a  fleet  or  an  army  superseded ;  and  an 
enterprising  individual  suddenly  raised  to  the 
peerage,  with  equal  ease  and  safety  to  the 
nation. 

The  house  of  lords  is  the  principal  constitu- 
tional support  of  the  rights  of  the  crown  and 
people ;  whilst  it  forms  a  barrier  to  withstand  the 
encroachments  of  both .    It  also  creates  and  pre- 
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serves  that  gradual  scale  of  dignity,  wliicli  pro- 
ceeds from  the  peasant  to  the  king,  rising  like  a 
pyramid  from  a  broad  foundation,  and  termina- 
ting in  a  point.  As  titles  of  nobility  are  expe- 
dient in  our  happy  constitution,  it  is  highly 
important  that  the  owners  of  them  should  form 
an  independent  and  separate  branch  of  the  legis- 
lature ;  for  if  they  could  only  elect  representa- 
tives, who  should  sit  and  vote  in  parliament, 
with  the  representatives  of  the  people,  their 
privileges  would  soon  be  borne  down  by  the 
popular  torrent,  which  would  not  fail  to  level 
all  distinctions. 


CHAPTER  YI. 

The  same  Subject  continued. 

In  a  free  state  every  man,  who  is  supposed  io 
be  a  free  agent,  ought  to  be  in  some  measure  his 
own  governor  ;  and  therefore  one  branch  of  the 
legislative  power  very  properly  resides  in  the 
people,  or  house  of  commons. 

The  f  0772^0775  consist  of  all  such  men  of  pro- 
perty in  the  kingdom  as  have  not  seats  in  th« 
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bouse  of  lords ;  every  commoner  having  a 
voice  in  parliament,  either  personally  or  by  his 
representatives. 

In  a  large  state  it  is  absolutely  impossible  for 
every  man  to  sit  and  vote  in  person  in  the 
legislative  assemblies ;  indeed  it  is  obvious  that 
such  a  mode  would  create  only  tumult  and 
confusion,  and  prove  an  eiFectual  hinderance  to 
all  public  business.  Our  laws,  therefore,  are 
enacted  on  the  part  of  the  people  by  repre- 
sentatives. 

The  landed  property  of  the  whole  kingdom  is 
represented  by  knights  of  the  shire  ;  and  the 
mercantile  interest  by  citizens,  and  burgesses, 
who  arc  returned  for  the  different  cities  and  privi- 
leged boroughs.  And  as  many  of  the  members 
who  are  returned  to  parliament  are  military  and 
naval  characters^  the  interests  of  those  profes- 
sions are  naturally  attended  to ;  nor  is  the  wel- 
fare of  literature  less  protected  by  the  members 
for  the  three  universities  of  Oxford,  Cambridge, 
and  Dublin. 

It  was  not  till  the  reign  of  Jaaies  I.  that  the 
universities  enjoyed  the  permanent  privilege  of 
being  represented  there.  So  little  was  the 
advantage  of  the  lower  house  of  parliament  at 
first  understood,  that  in  the  reign  of  Edward  I. 
no  intelligence  could  be  more   disagreeable  to 
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any  borough,  than  fo  find  that  it  must  elect,  or 
to  any  individual  than  that  he  was  elected,  to  a 
trust  to  which  no  honour  then  attached.  At  this 
time,  it  was  usual  for  the  members  to  give  sureties 
for  their  attendance  before  the  king  and  parlia- 
ment ;  their  charges  being  respectively  borne 
by  their  constituents.  But  the  weight  and  influ- 
ence of  the  house  of  commons  increased  from 
time  to  time,  till  it  arrived  at  its  present  rank 
and  authority  in  the  legislature. 

.  The  number  of  representatives  sent  to  parKa- 
racnt  for  England,  Wales,  and  the  town  of 
Berwick,  is  five  hundred  and  thirteen ;  for 
Scotland,  forty-five ;  and  one  hundred  for 
Ireland  ;  making  the  house  of  conimons  to  con- 
sist of  six  hundred  and  fifty-eight  members. 

When  a  member  is  once  elected,  he  is  returned 
to  serve  for  the  whole  realm,  and  not  obliged  to 
confine  his  parliamentary  conduct  to  the  views 
and  exclusive  interest  of  the  county,  town,  or 
university  that  sent  him  to  parliament.  No 
maxim  can  be  more  unconstitutional  than  that  a 
member  is  boiinclto  vote  on  all  questions  conform- 
ably to  the  instructionsof  his  constituents.  For 
fo  say  nothing  of  the  delay  which  must  oftcri 
arise,  from  his  being  obliged  to  consult  them,  it 
is  plain,  that  in  electing  him  they  have  virtually 
transferred   their    own  legislative  wisdom  and 
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power  into  bis  hands,  to  be  employed  by  him, 
as  lie,  upon  all  occasions,  shall  think  fit.  This 
appears  evident  from  the  very  writ  of  summons 
itself,  which  enjoins  the  election  of  a  represen- 
tative, *'  to  advise  his  Majesty^  in  the  great 
"  council  of  the  nation,  touching  certain  difficult 
*'  and  urgent  affairs  concerning  the  king,  and 
"  defence  both  of  tlie  kingdom  and  church  of 
"  England."  This  clearly  implies,  that  the 
constituents  are  to  send  representatives  to  parlia- 
ment, not  only  for  their  own,  but  likewise  for 
the  public  welfare.  Suppose  then,  that  a  ''  cer- 
*'  tain  difficult  and  urgent  affair"  should  be 
proposed  in  the  house  of  commons  for  discussion, 
and  a  member,  towards  the  end  of  the  debate, 
were  to  rise  and  address  the  chair  to  this  effect, 
'^  Mr.  Speaker,  I  highly  approve  the  measure 
*'  now  under  considemtion,  having  been  con- 
*'  vinced  by  the  learned  arguments  I  have  just 
"  heard,  that  it  will  be  very  salutary  to  the  whole 
^'  kingdom,  and  in  particular  to  my  constituents; 
^'  I  am  sorry,  therefore,  that  I  have  received 
"  their  positive  instructions  to  vote  against  it ; 
^'  the  more  so,  as  I  have  no  doubt  that,  had  they 
"  been  here  and  heard  the  debate,  they  would 
*'  have  directed  me  to  support  the  motion." 
*  O  ron  ridkiilamj  Cato,  et  jocosam.*  How 
truly  ridiculous  and  absurd!  A  member  cer- 
g2 
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tainly  ought  to  consult  bis  constituents  about 
their /oca/  interests,  respecting  which  they  are 
better  judges  than  himself;  but  as  to  questions  of 
general  pobVy,  he  has  the  sole  constitutional 
right  to  vote  agreeably  to  his  own  conviction. 

If  indeed  a  representative  should  do  any  thhig 
which  his  constituents  may  justly  consider  as 
injurious  to  them,  or  if  they  disapprove  his 
general  political  conduct,  they  have  a  remedy  at 
hand,  which  they  can  administer  at  the  next 
election.  And  a  representative  well  knowing  that 
his  constituents  can  refuse  to  return  him  again, 
will  probably  often  think  it  prudent  and  proper  to 
consult  with  them  and  attend  to  their  wishes,  ia 
matters  in  which  they  are  exclusively  concerned. 

Respecting  the  legislative  power  of  the  com- 
mons, they  have  none  but  in  conjunction  with 
the  lords  and  the  king  ;  the  consent  of  the  three 
branches  of  the  legislature  being  requisite  to 
make  any  law  that  shall  bind  the  subject.  It  is 
true,  that  in  the  time  of  civil  madness  and  anar- 
chy, when  democratic  violence  and  rage  over- 
powered all  law  and  reason,  the  commons  passed 
a  vote  on  the  4th  of  January,  1648,  "  that 
*'  whatever  is  enacted  or  declared  for  law  by  the 
"  commons  in  parliament  assembled,  hath  the 
*^  force  of  law;  and  all  the  people  of  this  nation 
-«  are  concluded  thereby,  although  the  consent 
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*^  and  llie  concurrence  of  Hie  king  6t  house  of 
**  peers  be  not  had  thereto."  It  is  not  very  sur- 
prising that  such  a  vote  should  have  been  passed 
by  men  who  murdered*  their  king'on  the  oOih  of 
Ihe  same  month.  But  this  absurd  and  unconsti- 
tutional vote  was  rendered  nugatory  by  statute  bf 
13  Car.  II.  c.  1.  wliich  expressly  declares,  that 
'^  if  any  person  shall  maliciously  or  advisedly 
*'  affirm,  that  both  or  either  of  tlie  homes  of 
^'  parliament  have  any  legislative  authority 
<<  without  the  king,  such  person  shall  incur  all 
"  the  penalties  of  a  premunire :"  that  is,  he^ 
shall  be  put  out  of  the  king's  protection,  forfeit 
all  his  lands  and  goods,  and  be  imprisoned,  and 
ransomed  at  the  king's  will.  Each  house  of 
parliament,  however,  has  a  constitutional  power 
of  making  laws  to  bind  its  own  respective  mem- 
bers, in  matters  relating  to  their  own  privileges, 
but  no  farther. 

It  will  next  be  proper  to  take  a  view  of  the 
laws  and  customs  which  relate  to  parliament,  as 


*  Jo  denominating  the  death  of  king  Charles  I.  a  murder,  the 
autlior  is  not  actuated  by  the  feelings  of  ^o///;Va/ party  :  nor  has 
Leany  intenliOR  to  decide  on  the  expediency  of  the  king's  execu- 
tion. The  fact  he  conceives  to  be,  i^zi poxusr  being  providentially 
placed  in  the  hands  of  the  parliamentary  leaders,  they  mistook  it 
for  authority,  and  by  exercising  that  power  they  grossly  violated 
tke  ixiiting  laws,  and  thus  were  guilty  ottaUrder* 
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one  aggregate  body.  The  power  and  jurisdic- 
tion of  parliament  are  so  transcendent  and  abso- 
lute, as  not  to  be  confined  within  bounds,  either 
as  it  respects  persons  or  causes.  The  British 
parliament  consisting  of  king,  lords,  and  coni- 
inons,  is,  in  short,  invested  with  absolute  power, 
or  with  that  sovereign  and  uncontroulable  autho- 
rity, which  in  every  government  must  reside 
somewhere.  This  sovereign  autiiority  consists 
in  the  power  of  making,  confirming,  enlarging, 
restraining,  abrogating,  repealing,  reviving,  and 
expounding  laws,  concerning  matters  of  all 
possible  descriptions ;  whether  ecclesiastical  or 
temporal ;  civil,  military,  marine,  or  criminal. 
It  can  regulate  or  new  model  the  succession  to 
the  crown  ;  as  was  done  in  the  reigns  of  Henry 
VIII.  and  of  William  III.  It  can  alter  the 
established  religion  of  the  land;  as  was  done  at 
the  reformation,  under  Henry  VIII.  and  in  the 
reigns  of  Edward  VI.  of  his  two  sisters,  Mary  and 
Elizabeth,  and  in  many  other  subsequent  periods. 
It  can  also  change  the  constitution  of  the  king- 
dom and  of  parliament  itself ;  as  was  the  case  by 
the  acts  of  union  with  Scotland  in  the  reign  of 
Queen  Anne,  and  with  Ireland  during  the  present 
reign.  Nor  is  it  necessary  that  violence  and 
popular  tumult  should  prevail  in  order  to  alter 
the  constitution  of  parliament,  since  the  several 
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statutes  fot  triennial  and  septennial  elections 
were  enacted  with  the  usual  constitutional  forms, 
after  deliberate  and  interesting  discussions. 

In  short,  such  exalted  ideas  have  somfe  writers 
had  of  this   legislative   power,  that  they  hav6 
denominated  it  the  Omnipotence  of  parliament ; 
by  which  expression,  certainly  nothing  more  is 
meant  than  that  parliament  can  do  every  thing 
that   is  morally  possible  for   human   power   io 
effect ;  and  thaft  no  earthly  authority  can  render 
nugatory  its  solerim  dxXs,     JVor  is  there  any  inhe- 
rent tight  or  supreme  porver  in  the  people  io 
remove  or  alter  the  legislature,  shoaM  it  abuse 
its  trust.     For  however  just   it   may  appear  in 
theory,  that  the  people  should  possess  such  t 
power,  no  such  thing  can  be  admitted  in  practice; 
because  no  government  woiild  make  provi^on 
for  such  a  desperate  an  expedient,  as  must  effec- 
tually  destroy  ail  laws,  and  render  any  legislature 
feeble   in   its   measures,    and    precarious  in  its 
continuance.     The  British  parliament,  therefore, 
iHay,  with  the  strictest  propriety,  be  said  to  be 
absolute  and  without  controul ;  for  as  the  people 
cannot  lazcjuUy  alter  the  whole,  neither  can  they 
change  or  destroy  any  particular  branch  of  the 
legislature.     And  the  experience  both  of  ancient 
and  modern  times  has  uniformly  taught  us,  that 
all  changes  in  the  government^  which  are  brousjht 
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about  by  illegal  violence,  invariably  terminate 
in  the  arbitrary  despotism  of  one  military  tyrant. 

The  constitution  has  made  ample  provision  to 
prevent  the  important  duties  of  a  legislator  from 
falling  into  the  hands  of  those  who  "would  be 
unfit  to  discharge  them.  But  as  no  human 
wisdom  or  foresight  can  effectually  prevent  all. 
possibility  of  abuse,  so  it  must  needs  be,  that 
offences  in  this  case  will  come.  The  custom  and 
law  of  parliament  prohibit  any  one  sitting  and 
voting  in  either  house,  who  has  not  attained  the 
age  of  twenty-one  y^ars :  and  if  a  member  of 
either  house^  be  convicted  of  any  -crime,  each 
respective  house  has  a  right  and  power  to  adjudge 
such  an  one  disabled  and  incapable  of  holding 
his  seat  any  longer. 

Every  member  of  parliament  must,  in  the 
presence  of  the  liouse,  take  the  oaths  of  allegi- 
ance, supremacy,  and  abjuration  ;  and  subscribe 
and  repeat  the  declaration  against  transubstantia- 
tion  and  invocation  of  saints,  and  the  sacrifice  of 
the  mass.  But  no  alien  can  sit  in  parliament, 
although  he  be  naturalized. 

The  high  court  of  parliament,  like  every 
other  court,  has*  its  own  peculiar  law,  called, 
"  the  law  of  parliament,"  which  has  its  original 
in  this  one  maxim,  "  that  whatever  matter  arises 
^^  concerning  cither  house  of  parliament,  oughf 
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"  to  be  examined,  discussed,  and  adjudged  in 
"  that  house  to  which  it  relates,  and  not  elsc- 
*^  where."  And  each  house  enjoys  this  privilege 
independently  on  the  other  :  so  that  the  lords 
will  not  permit  the  commons,  for  instance,  to 
interfere  respecting  the  election  of  a  peer  of 
Scotland  or  of  Ireland  ;  nor  will  the  commons 
allow  the  lords  to  meddle  wilh  the  election  of  a 
knight  of  the  shire,  or  a  burgess;  nor  can  any  of 
the  courts  of  law  determine  the  merits  of  either 
case. 

The  privileges  of  parliament  are  very  large 
and  indefinite  ;  and  they  are  so,  in  order  to 
maintain  the  dignity  and  independence  of  the 
tAVo  houses  against  the  power  of  the  executive 
authority.  If  the  privileges  of  parliament  were 
exactly  defined,  a  manifest  inconvenience  would 
arise  ;  for  then  the  crown  might  easily  invent 
some  new  case,  that  would  harrass  any  refrac- 
tory member,  and  destroy  the  liberty  of  the 
legislature. 

Amongst  the  privileges  of  parliament,  that  of 
freedom  of  speech  stands  the  most  conspicuous. 
This  privilege  the  British  senate  enjoys  in  a  de- 
gree superior  to  any  other  legislative  assembly.  It 
is  particularly  demanded  of  the  king  in  person, 
hy  the  speaker  of  the  house  of  commons,  at  the 
opening  of  every   new   parliament  j   and  thea 
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recognized  by  his  Majesty.  The  statute  of  1  W. 
and  M.  declares  that  "  the  freedom  of  speech 
''  and  debates,  and  proceedings  in  parliament, 
^' ought  not  to  be  impeached  or  questioned  im 
^^  any  other  place  or  court  out  of  parliament." 

Another  privilege  of  parliament  consists  in  the 
protection  of  the  persans  of  peers  and  mem- 
bers of  the  house  of  commons  from  arrest,  so 
that  they  cannot  be  taken  into  custody  without  a 
breach  of  parliament.  The  privilege  of  parlia- 
ment, however,  does  not  extend  to  treason^ 
fdony^  nor  to  those  offences  in  which  sureties  of 
the  peace  might  be  demanded  ;  nor  to  the  case  of 
writing  and  publishing  seditious  libels.  The 
privilege  of  parliament  is  not  given  to  its  mem- 
bers for  their  own  sakes,  but  as  a  guard  which 
the  constitution  has  set  over  their  persons  and 
necessary  attendants,  for  the  security  of  that 
duty  they  owe  to  the  public.  But  the  dominion 
of  th«  law  being  paramount  to  the  privilege  of 
parliament^  its  members  cannot  throw  the  plea 
of  privilege  as  an  obstacle  to  the  regular  course 
of  justice  in  matters  of  high  concern  to  the 
public*  The  person  of  a  legislator  is  indeed 
sometimes  arrested,    but  communication  of  the 

*  See  Lord  Lyttellon's  iocompavable  «pcech  in  the   house  ©f 
lords  on  thq  case  of  John  Wilkes,  Esq.  1763. 
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fact  must  be  made  to  the  house  of  which  he  is  a 
member;  as  he  cannot  be  lawfully  detained 
without  the  consent  of  the  said  house.  Ever 
since  the  revolution,  however,  it  has  been  usual 
to  make  the  communication  immediately  after 
the  arrest  of  a  member,  with  the  reason  of  his 
detention. 

The  franJcing  of  letters  is  also  a  privilege 
common  to  the  members  of  both  houses  of  par- 
liament; which,  being  formerly  grossly  abused, 
is  now  so  restricted  by  statute,  that  no  member 
of  parliament  can  frank  more  than  ten,  or  receive 
more  than  fifteen  letters  in  any  one  day.  No 
letter  or  package  so  franked  or  received,  may- 
exceed  the  weight  of  one  ounce. — If  any  person 
be  convicted  of  forging  or  counterfeiting  the 
superscription,  or  of  altering  the  date,  of  any 
letter  or  packet,  in  order  to  avoid  the  payment  of 
the  duty  of  postage,  he  shall  be  deemed  guilty  of 
felony,  and  shall  be  transported  for  seven  years. 

There  are  some  privileges  peculiar  to  the  house 
of  lords,  though  they  are  but  few.  One  of 
these,  w  hich  is  very  ancient,  was  declared  by  the 
charter  of  the  forest,  and  confirmed  in  parliament 
the  9th  of  Henry  III.  By  tliis  privilege,  every 
lord  spiritual  or  temporal  in  passing  through 
the  king's  forest  when  summoned  to  parliament, 
may  kill  one  or  two  of  the  king's  deer,  without 
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warrant;     provided    he   do   it  in   view    of  the 
forester,  or  on  blowing  a  horn  if  he  be  absent. 

And  in  order  to  preserve  a  dignity  in  their 
proceedings,  and  to  have  the  benefit  of  their 
advice  in  points  of  law,  the  house  of  lords  have 
a  right  to  be  attended  by  the  judges,  the  king's 
learned  council,  who  are  seijeants,  and  by  the 
masters  of  the  court  of  chancery. 

Again,  every  peer  can,  by  licence  obtained 
from  the  king,  make  another  lord  of  parliament 
his  proxy,  to  vote  for  him  in  his  absence :  a  pri- 
vilege withheld  from  the  commons,  because  they 
are  themselves  only  proxies  for  their  constituents. 

The  peers  also  enjoy  the  right  of  protect; 
that  is,  each  peer  may,  with  leave  of  the  house, 
enter  upon  the  journals  of  the  house  his  reasons 
for  dissent,  whenever  a  vote  passes  contrary  to 
his  wishes. 

Further,  all  bills  must  have  their  origin  in  the 
hoiise  of  lords,  that  in  their  consequences,  may 
in  any  way  affect  the  rights  of  the  peerage  ; 
and  may  not  be  altered  or  amended  in  the  other 
house. 

And,  lastly,  the  statutes  of  the  6th  Anne,  c.  23, 
and  39th  and  40th  Geo.  III.  c.  67,  expressly 
provide  for  the  election  of  the  Scotch  and  Irish 
peers  of  parliament,  prescribing  the  oaths  of  the 
electors^   directing  the  mode  of  balloting,  and 
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probibitiDg  the  peers  electing  from  being  attended 
by  an  unusual  retinue ;  and  enacting  ibat  no 
other  matters  shall  be  treated  of  in  these  assem- 
blies, save  only  the  elections,  on  pain  of  Incur- 
ing  a  premunire,    ^ 

But  there  are  also  laws  and  customs  pec w/it/r  to 
the  house  of  commojis;  they  relate  principally 
to  the  raising  of  taxes,  and  the  election  of 
members  to  serve  in  parliament.  It  is  the 
ancient  indisputable  privilege  and  right  of  the 
house  of  commons,  that  all  grants  of  subsidies  or 
parliamentary  aids  do  begin  in  their  house  ;  and 
the  commons  have  at  all  times  been  so  anxiously 
tenacious  of  this  privilege,  that  they  have  never 
suffered  the  lords  to  make  any  change  in  the 
money  bills  which  they  have  sent  them ;  but  only 
allowed  their  lordships  simply  and  solely  either  to 
accept  or  reject  them. 

The  supplies  being  raised  on  the  body  of  the 
people,  it  is  proper  that  they  alone  should  have 
the  right  of  taxing  themselves,  by  their  repre- 
sentatives ;  but  although  this  is  the  reason  gene- 
rally given  for  this  privilege  of  the  commons, 
it  does  not  seem  a  good  one;  for  it  is  obvious, 
tl^at  a  very  large  share  of  the  taxes  is  raised 
upon  the  property  of  the  lords;  the  commons, 
therefore,  not  being  the  only  persons  who  are 
taxed,   cannot,   in  any  fairness,  have  the  exclu- 
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sive  privilege  of  taxing.  But  as  the  lords  are  a 
permanent  hereditary  body,  created  at  pleasure 
by  the  king,  they  are  supposed  to  be  more  liable 
to  an  undue  influence  of  the  crown  than  the 
commons,  who  are  freely  chesen  by  the  people, 
and  when  elected  are  only  a  temporary  body* 
Hence,  there  would'  be  great  danger  from  a 
power  in  the  lords  to  n^ise  the  supplies  upon  the 
people;  and  it  is  sufficient  for  their  own  safety 
and  for  the  public  service,  that  they  enjoy  the 
right  of  rejecting  any  tax  bill,  should  the  com- 
raons  appear  to  thein,  at  any  time,  loo  lavish  and 
improvident  in  their  grants. 

By  a  tax  or  money  bill  is  meant,  any  bill 
under  which  money  is  directed  to  be  raised  upon 
the  subject,  for  any  purpose  or  in  any  shape 
whatsoever ;  whether  for  the  exigencies  of  the 
state,  or  for  private  benefit,  or  for  any  particu- 
lar district  or  parish. 

This  important  privilege  of  raising  or  with- 
holding the  supplies,  is  the  very  life  and  soul  of 
the  house  of  commons;  upon  it  their  verj/  being 
may  be  said  to  exist :  for,  at  a  dissolution  of  the 
parliament  (at  all  times  in  the  power  of  the  king), 
the  commons  completely  vanish ;  whereas  the 
lords,  being  an  hereditary  body,  still  exist. 
Aware^  therefore,  of  the  amazing  advantages 
that  they  derive  from  the  power  of  granting  the 
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supplies  to  tiie  crown,  the  commons  have  always 
watched  over  this  privilege  witli  the  most  foster- 
ing and  anxious  solicitude.  Hence  the  warmth, 
nay,  the  resentment,  with  which  they  have 
always  rejected  even  the  amendments  proposed 
by  the  lords  in  their  money  bills.  Such  is  the 
indignation  shewn  by  the  commons  at  any,  the 
most  distant,  attempt  of  the  lords  to  encroach 
upon  this  right,'  that,  when  any  money  bill  is 
returned  by  the  lords  with  the  slightest  alteration, 
it  is  treated  with  great  contempt.  It  has  some- 
times been  literally  kicked  out  of  the  house, 
without  so  much  as  being  examined.  When 
a  money  bill,  however,  is  altered  by  the  lords, 
it  is  now  usual  for  the  speaker  to  state  to  the 
house,  that  the  bill  containing  an  objectionable 
clause,  the  house  cannot,  consistently  with  its 
ancient  privilege,  but  reject  it ;  and  it  is  then 
rejected  accordingly.  The  last  time  the  lords 
contended  with  the  commons  respecting  their 
right  to  alter  a  money  bill,  was  in  I671,  during 
the  reign  of  Charles  II.  when  the  altercations 
between  the  two  houses  ran  so  highlj',  that  the 
king  was  obliged  to  prorogue  the  parliament, 
notvviihstanding  he  thereby  lost  the  intended 
supplies.  Ever  since,  this  momentous  privilege 
of  the  commons  has  remained  undisputed. 

Another   important   privilege  peculiar  to  the 
house  of  commons,  is  the  election  of  representa- 
H  2 
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tives;  and  this  is  guarded  against  abuse  and 
usurpation  by  many  salutary  laws,  which  may 
be  comprehended  under  three  heads ;  (viz.) 
the  qualifications  of  electors, — the  qualifications 
of  the  elected, — and  the  proceedings  at  elections. 

All  popular  states  have  been  obliged  to  esta- 
blish certain  qualifications  for  electors ;  because 
persons  without  any  property  are  supposed  to  be 
easily  brought  under  undue  influence  by  the  rich 
and  great,  and  to  have  no  will  of  their  own. 
Hence  every  Briton,  without  exception,  is  not 
entitled  to  vote  for  a  member  of  parliament. 

The  principle  upon  which  the  constitution  of 
suflrages  is  framed  in  this  country,  is  to  combine 
as  much  as  possible  both  numbers  and  property ; 
so  that  there  is  scarcely  an  individual,  who  has 
real  property,  but  has  also  a  vote  in  elections, 
in  some  part  of  the  kingdom  or  other.  There  is 
no  proportionate  regard  paid  to  the  extent  of 
property,  so  that  the  richest  man  in  the  kingdom 
has  but  one  vote  at  one  place  ;  yet  if  his  property 
lie  in  different  parts  of  the  kingdom,  he  will 
most  likely  have  a  right  to  vote  for  many  repre- 
sentatives. Every  person  qualified  to  vote  for 
a  knight  of  the  shire,  must  have  a  freehold  estate 
of  the  annual  value  of  forty  shillings,  situated  in 
the  county  represented.  The  holders  of  benefi- 
cial leases  for  a  long  term  of  years  cannot  vote. 
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because  these  were  not  in  existence  at  the  time 
when  the  statutes  respecting  elections  were 
made  ;  nor  can  copyholders,  because  formerly 
they  were  only  vassals,  absolutely  dependant  on 
their  lor3.  A  leasehold,  however,,  vested  in  an 
individual  for  life,  entitles  him  to  vote. 

Forty  shillings  a  year  seems  a  small  sum  to 
qualify  a  man  to  vote,  nnder  the  idea  of  its 
making  him  independent :  but  it  was  sufficient 
formerly  for  a  man  with  proper  industry  to  fur- 
nish himself  with  the  necessaries  of  life,  and  keep 
himself  independent  of  any  one  if  he  would  ;  and 
is  thought  to  have  been  equivalent  to  twenty- 
pounds  at  the  present  day. 

No  person  under  the  age  of  twenty-one  yeart 
can  vote  for  any  member;  nor  any  one  convicted 
of  perjury.  An  estate  fraudulently  obtained  to 
qualify  a  voter,  will  not  entitle  him  to  vote  in 
virtue  of  it. 

A  freeholder  must  have  been  in  possession  of 
his  freehold  twelve  months,  before  he  can  vote 
for  a  knight  of  the  shire  ;  unless  it  came  to  him 
by  descent,  marriage  settlement,  will,  or  pro- 
motion to  a  benefice  or  office ;  and  every  person 
who  votes  in  respect  of  an  annuity  or  rentcharge, 
must  have  registered  it  with  the  clerk  of  the 
peace  twelve  calendar  months  before.  In  mort- 
gaged or  trust  estates,  the  person  in  possessioa 


92  *      LEGISLATIVE    POWER. 

has  the  right  of  voting,  under  the  restrictions 
iih-eady  mentioned  ;  and  to  prevent  the  fraudu- 
lent splitting  of  freeholds,  only  one  person  can 
vole  for  any  house  or  tenement.  No  estate  will 
qualify  an  electop-to  vote,  unless  it  has  been  as- 
sessed to  the  land  tax,  at  least  twelve  months 
before  the  election;  and  no  tenant  by  copy  of 
court  roll  can  be  permitted  to  vote  as  a  freeholder. 
The  citizens  and  burgesses  in  parliament  are 
the  representatives  of  the  mercantile  and  trading 
interests,  as  the  knights  of  the  shire  are  of  the 
landed  property.  It  is  true  that  some  boroughs 
having  no  trade,  and  scarcely  any  inhabitants, 
return  members  to  parliament;  whilst  many 
large  flourishing  trading  towns  are  not  in  pos- 
session of  such  a  privilege.  This  inequality  is 
easily  explained,  by  considering  that  formerly  it 
was  left  to  the  crown  to  summon  occasionally  the 
most  flourishing  towns  to  send  representatives  to 
parliament ;  so  that  as  towns  increased  in  trade 
and  grew  populous,  they  were  admitted  to  a 
share  of  the  legislature.  But  unfortunately  the 
deserted  boroughs  continued  to  be  summoned  as 
well  as  the  towns  to  which  their  trade  was  trans- 
ferred ;  with  the  exception  of  a  few  towns,  which 
petitioned  to  be  eased  of  the  expence  of  main- 
taining their  members,  to  which  at  that  time  they 
were  compelled.     The  rate  of  wages  to  members 
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of  parliament  established  in  the  reign  of  Edward 
III.  was  four  shillings  a  day  to  knights  of  the 
shire,  and  two  shillings  to  a  citiaen  or  burgess  ; — 
a  sum  that  would  now  barely  free  them  through 
a  turnpike. 

The  nshi  of  electors  m  boroughs  has  occasioned 
infinite  disputes,  since  it  varies  according  to 
the  charters,  customs,  and  constitutions  of  the 
respective  places.  By  statute,  however,  of 
2  Geo.  n.  c.  24.  the  right  of  voting  in  a  borough 
for  the  future  shall  be  allowed  according  to  the 
last  determination  of  the  house  of  commons  con- 
cerning it;  and  by  statute  3.  Geo.  III.  c.  15. 
130  freeman  of  any  city  or  borough  shall  be 
entitled  to  vote  therein,  unless  he  hath  been 
admitted  to  his  freedom  twelve  calendar  months 
before  the  election,  provided  his  claim  to  vote  be 
not  founded  upon  birth,  marriage,  or  servitude. 

As  to  the  qualifications  of  the  efected,  or  rather 
of  persons  to  be  ekcted  members  of  parliament, 
some  of  tliese  depend  upon  the  law  and  custom 
of  parliament,  and  others  upon  certain  statutes. 

No  aliens  or  minors  can  be  elected  to  sit  in  par- 
liament. Nor  can  any  of  the  twelve  judges  sit 
in  the  house  of  commons ;  because  they  sit 
though  they  do  not  vote,  in  the  house  of  lords. 
Clergymen  cannot  be  elected  to  the  house  of 
commons^  because  they  sit  in  the   convocation. 
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In  the  year  1801,  indeed,  the  Reverend  Home 
Tooke  was  returne*^  for  the  borough  of  Old 
Sarum ;  and  some  doubts  being  entertained  by 
the  house  as  to  his  ehgibility,  he., was  permitted 
to  retain  his  seat ;  but  an  act  was  immediately 
passed,  which  disqualifies  all  priests  and  deacons, 
and  ministers  of  'the  church  of  Scotland,  in 
future,  to  be  representatives  of  the  people  in 
parliament.  All  persons  attainted  of  treason  or 
felony  are  likewise  disqualified, — for  they  are  not 
fit  to  sit  any  where.  Nor  are  the  sheriflis  of 
counties,  nor  mayors,  and  bciillffs  of  boroughs 
eligible  in  their  respective  jurisdictions,  because 
they  are  the  returning  officers;  however  they 
may  be  elected  in  other  places,  where  they  are 
not  official  characters.  It  is  not  necessary  that  a 
member  should  be  an  inhabitant  of  the  place  for 
which  he  is  chosen. 

Certain  offices  render  the  holders  of  them 
ineligible  to  sit  in  parliament ;  such  as  commis- 
sioners for  prizes,  agents  for  regiments,  officers 
of  the  excise  and  customs,  clerks  of  the  treasury, 
navy,  exchequer,  &c.  Sic.  No  one  is  eligible  who 
holds  any  new  office  under  the  crown  created  since 
1705,  or  any  pension  during  the  pleasure  of  the 
king,  or  for  any  term  of  years.  IF  any  member 
accept  of  an  office  under  government,  he  vacates 
his  seat,  but  is  capable  of  being  reelected.     An 
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oflicer  ill  the  arm}'  or  nav\%  however,  does  not 
vacate  his  seat  by  receiving  a  new  commission. 

It  is  necessary  that  every  candidate  have  a 
clear  estate  of  freehold  or  copyhold  to  the  value 
of  o£'.G00  per  annum,  to  render  him  eligible  as  a 
knight  of  the  sHire;  and  of  ^.300  per  annum  in 
estate,  to  be  elected  a  citizen  or  burgess.  The 
eldest  sons  of  peers,  and  of  persons  quaHfied  for 
knights  of  the  shire,  and  canditates  for  the  uni- 
versities, are  excepted  from  this  general  rdc. 

Every  subject  of  the  realm  is  eligible,  of 
common  right,  to  a  seat  in  the  house  of  com- 
mons, under  the  restrictions  already  specffied  ; 
but  the  member  returned  must  make  oath  of  his 
qualification,  and  give  the  particulars  in  writing 
at  the  time  of  taking  his  seat. — So  much  as  to  the 
electors  and  elected. 

Let  us  proceed  to  take  a  view  of  the  legal 
proceedings  at  elections  of  members  of  par- 
liament. 

'  Elections  must  be  proceeded  in  according  to 
the  law  of  parliament,  and  a  variety  of  statutes 
made  for  their  regulation. 

As  soon  as  the  parliament  is  summoned,  the 
lord  chancellor  sends  his  warrant  to  the  clerk  of 
the  crown  in  chanceiy,  who  thereupon  issues 
out  writs  to  the  sheriff  of  every  county,  for  the 
election   of  all   the  members  to  serve  for  that 
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county^  arid  every  city  and  borough  therein^ 
which  is  customarily  represented.  But  if  a 
vacancy  happen  during  the  sitting  of  parliament, 
the  speaker  of  the  house  of  commons  issues  his 
•warrant  for  art  election  of  a  new  member,  by 
order  of  the  house;  and  witliout  such  order,  if 
a  vacancy  occur  by  death,  during  a  recess  for 
upwards  of  twenty  days.  The  sheriff,  within 
three  days  after  receiving  his  writ,  must  send  his 
precept,  under  his  seal,  to  the  proper  returning 
officers  of  the  cities  and  boroughs,  commanding 
them  to  elect  their  members;  and  the  returning 
officers  must  proceed  to  the  election  within  eight 
days  from  the  receipt  of  the  precept,  giving  four 
days  notice  of  the  same,  and  return  the  persons 
chosen,  together  with  the  precept  to  the  sherijff* 
In  the  borough  of  New  Shoreham,  in  Sussex, 
the  election  must  be  within  twelve  days,  with 
eight  days  notice  of  the  same. 

With  respect  to  a  county  election^  the  sheriff, 
himself  must  attend  at  the  next  county  court 
after  the  delivery  of  the  writ,  to  proceed  in  the 
election,  at  the  most  usual  place;  which  cannot 
be  altered  without  the  consent  of  all  the  candi- 
dates, and  then  ten  days  public  notice  must  be 
given  of  the  time  and  place  of  election.  If  the 
county  court  should  fall  upon  the  day  of  deliver- 
ing the  wi'it,  or  v^ithui  six  days  after,  the  sheriff 
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may  adjourn  the  court  and  election  to  some  other 
convenient  time,  not  longer  than  aixtecn  days, 
nor  shorter  than  teii. 

Tiie  law  has  made  very  wise  provisions  for 
securing  the  freedom  of  elections;  for  as  soon 
as  the  time  and  place  of  election  arc  fixed  for 
counties  or  boroughs,  all  soldiers  quartered  in 
the  place,  arc  compelled  to  remove,  at  least  one 
day  before  the  election,  to  the  distance  of  two 
miles  or  more,  and  not  to  return  till  one  day- 
after  the  poll  is  ended. 

The  house  of  commons  has  the  right  of  deter- 
mining the  merits  of  the  case  in  all  disputed 
elecfions;  and  it  has  frequently  determined^ 
that  riots  at  an  election  make  it  void. 

By  a  vote,  too,  of  the  commons,  it  has  been 
declared,  that  no  lord  of  parliament,  or  lord 
lieutenant  of  i  county,  has  any  right  to  interfere 
'at  elections;  and  it  is  provided  by  statute, 
that  the  lord  warden  of  the  cinque  ports  shall 
not  rcconimond  any  members  there.  Should 
any  ofticer  of  the  public  revenues  presume  to 
interfere  in  elections/  by  persuading  ^r  dissuad- 
ing any  voter,  he  would  be  liable  to  a  forfeit  of 
^.100,  and  be  disabled  to  hold  any  office. 

Thus  are  the  popular  elections  made  as  secure 
a^aiast  the  violence  and  compulsion  of  the  crowa 
♦    i 
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and  nobility,  as  human  laws  can  make  ihcm  ; 
but  such  is  tlic  depravity  of  human  nature,  that 
the  freedom  of  elections  is  much  more  endan- 
gered by  the  very  candidates  and  electors 
themselves,  than  by  any  other  persons  w  hatever. 
Tlie  infamous  practice  of  bribery  and  corruption, 
like  a  swelling  flood,  breaks  down  all  barriers, 
and  ingulfs  thousands  in  the  ocean  of  drunken- 
ness and  perjury. 

There  are,  indeed,  severe  laws  against  these 
abominable  practices,  but  they  arc  often  evaded, 
and  it  is  to  be  feared  ever  will  be,  so  long  as 
the  human  heart  remains  ''  deceitful  above  all 
"  things,  and  desperately  wicked."  It  may, 
however,  be  observed,  that  it  is  unlawful,  after 
the  date  of  the  writ,  for  any  one  to  give  or 
promise  to  give  money  or  entertainment  to  th« 
electors,  either  to  particular  persons  or  to  the 
place  in  general,  in  order  that  he  may  be  elected, 
on  pain  of  being  incapable  of  serving  in  parlia- 
ment. And  if  any  money,  gift,  office,  employ- 
ment, or  reward  be  given,  or  promised  to  be 
given,  to  ^ny  voter  at  any  time,  in  order  to 
influence  him  to  give  or  withhold  his  vote,  as 
well  he  who  takes  as  he  who  oflfers  the  bribe, 
forfeits  ^.500,  and  is  for  ever  incapable  of 
voting  and  holding  any  office  in  any  corporation. 
But  if  any  person  guilty  of  bribery,  will,  befor« 
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conviction,  discover  some  other  offender  of  the 
same  kind,  he  is  indemnified  for  his  own  offence, 
and  exempted  from  its  due  punishment. 

Before  the  sheriff  or  other  returning  officer 
proceeds  in  the  election  upon  the  day  appointed, 
he  must  take  an  oath  against  bribery,  and  fur 
the  due  execution  of  his  office;  the  candidates 
also,  if  required,  must  swear  to  their  qualifica- 
tions, the  electors  in  counties  to  theirs ;  and  the 
electors  both  in  counties  and  boroughs  are  like- 
wise compellable  to  take  the  oath  of  abjuration, 
and  that  against  bribery  and  corruption. 

When  a  poll  is  demanded  at  any  election,  it 
must  commence  either  that  day,  or  at  farthest 
upon  the  next,  and  shall  be  continued  from  day 
to  day  (Sundays  excepted)  until  it  be  finished  ; 
and  it  sfiall  be  kept  open  at  least  seven  hours 
each  day,  between  eight  in  the  morning  and 
eight  at  night ;  but  if  it  should  be  continued  till 
Xh.e  fifteenth  day,  then  the  returning  officer  5  hall 
close  the  poll  at  or  before  three  in  the  afternoon, 
and  shall  immediately,  or  upon  the  next  day, 
publicly  declare  the  names  of  the  persons  who 
have  the  majority  of  votes  ;  and  he  sliall  forth- 
with make  a  return  accordingly,  unless  a  scrutiny 
be  demanded  by  any  candidate,  or  by  two  or 
more  of  the  electors,  and  he  shall  deem  it  neces- 
sary Xo  grant  the  same  ;  in  which  case  it  shall  h% 
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lawful  for  him  to  proceed  thereupon  ;  but  so  as 
that  in  all  jcases  of  a  general  election,  if  he  have 
the.  return  of  a  writ,  he  shall  cause  a  return  of 
the  members  to  be  filed  in  the  crown  office  on  or 
before  the  day  upon  which  the  writ  is  returnable. 
If  he  be  a  returning  officer,  acting  under  a  pre- 
cept, he  shall  make  a  return  of  the  members  at 
least  six  days  before  the  day  of  the  return  of  the 
writ. 

After  the  elections  are  closed,  the  sheriff 
returns  the  whole  of  the  precepts,  with  the 
persons  elected  by  the  majority  ;  together  with 
the  writ  for  the  county,  and  the  knights  elected 
thereupon,  to  the  clerk  of  the  crown  in  chancery, 
before  the  day  of  meeting,  if  it  be  a  new  parlia- 
ment ;  or  within  fourteen  days  after  tlie  election, 
if  it  be  an  occasional  vacancy ;  unde^r  penalty  of 

If  the  shcriiFor  returning  officer  make  a  false 
return,  the  former  is  liable  to  a  penalty  of  ^.  100, 
and  the  officer  of  a  borough  or  city  of  .^.40, 
besides  being  subject  to  an  action  for  double 
damages,,  by  the  statute  of  king  William.  Any 
person  who  should  bribe  the  returning  officer, 
shall,  on  conviction,  forfeit  ^.300, 

The  persons  returned  are  necessarily  the 
sitting  members,  until  the  house  of  commons, 
upon  petition,  shall  adjudge  the  return  to  be 
false  and  illegal. 
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The  method  which  the  house  takes  when  an 
election  petition  is  presented  to  it,  is  regulated 
by  the  excellent  statute  called  "  Grenville's 
act/'  under  its  present  improved  state.  This 
act  directs  the  way  by  which  a  select  committee 
shall  be  appointed  to  try  the  merits  of  a  disputed 
election ;  and  how  they  shall  proceed  in  their 
examination  of  witnesses,  and  deliberations  on 
the  case.  The  whole  committee,  consisting  of 
fifteen  members,  take  a  solemn  oath  in  the 
house,  that  they  will  give  a  true  judgment 
according  to  the  evidence  ;  and  every  question 
is  determined  by  a  majority.  If  the  committee 
report  that  the  petition  or  defence  is  frivolous  or 
vexatious,  the  party  aggrieved  shall  recover 
costs. 

On  the  first  day  of  the  meeting  of  every  new 
parliament,  i\\e  lord  steward  of  his  Majesty's 
household  administers  the  necessary  oath  to  th^ 
members  present ;  and  then  executes  a  commis- 
sion empowering  certain  members  specified  in  ii 
to  administer  the  same  oath  to  others. 

The  office  or  trust  of  a  member  of  parliament 
cannot  be  resigned,  but  every  member  is  obliged 
to  discharge  the  duties  of  if,  unless  he  can  shew 
such  cause  as  the  house,  in  its  discretion,  shall 
think  a  sufficient  excuse  for  his  non-attendanc« 
I  2 
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upon  a  call  of  the  same.  Jf  the  house  be  not 
satisfied  with  the  reason  which  any  member 
gives  for  not  attending,  when  it  is  called  over, 
he  is  ordered  into  the  custody  of  the  Serjeant  at 
arras.  A  form  which  is  attended  with  an  expence 
to  the  party  of  about  sB,5  per  day.  On  the 
motion  of  some  friend,  the  house  then  orders 
him  to  be  released  from  the  custody,  upon 
paying  the  usual  fees. 

The  only  way  in  which  a  member,  who  wishes 
to  retire  from  parliament,  can  vacate  his  seat,  is 
to  accept  of  an  office  under  the  crown.  And  it 
is  now  usual  to  grant  the  office  of  steward  of  tlie 
Chiltern  Hundreds  to  any  member  who  asks  for 
it,  to  enable  him  to  vacate  his  seat.  The  Chil- 
tern Hundreds  in  Buckinghamshire,  and  the 
manor  of  East  Hundred  in  Berks,  are  districts 
that  belong  to  the  crown.  For  time  immemorial 
they  have  had  officers  belonging  to  them,  with 
the  title  of  stewards ;  who,  it  is  remarkable, 
derive  neither  honour  nor  profit  from  their  ap- 
pointments ;  so  that  in  fact  these  stewardships 
are  now  merely  nominal  offices,  which,  however, 
answer  the  purpose  for  which  they  are  bestowed. 

Such  being  the  laws,  little  else  is  wanting  but 
a  vigorous  and  conscientious  application  of  them, 
to  secure  the  freedom  of  elections.      * 
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The  same  Subject  continued^ 

XJpoN  the  opening  of  every  session  of  parliament 
the  king  either  in  person  or  hj  his  commissioners 
addresses  both  houses  in  a  speech^  from  the 
throne.  This  speech  is  taken  into  consideration 
by  each  house,  and  a  suitable  address  of  thanks 
to  his  Majesty  voted.  But  as  i\\e  precedence 
due  to  the  crown  was  formerly  taken  undue 
advantage  of,  the  house  of  commons  maintains 
its  claim  of  choosing  far  itself  the  order  in  which 
it  will  transact  its  business.  That  the  king^s 
speech,  therefore,  may  not  be  thej^n*^  subject 
of  debate,  the  clerk  of  the  house  usually  pre- 
pares a  bill  of  little  or  no  importance,  which 
obtains  the  honour  of  being  read  before  the 
king's  speech  is  discussed.  At  the  begimiing  of 
the  sessions  too  the  house  of  commons  fixes  a 
day  as  the  last  upon  which  it  will  receive  petition* 
on  private  bills. 

It  is  now   proper  to  consider  the  method  of 
making  laws.    This  is  much  the  same  in  both 
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houses  ;  and  it  is  necessary  to  premise,  that,  for 
llie  dispatch  of  business,  each  house  of  parlia- 
ment has  its  speaker.  The  lord  chancellor,  or 
any  other  appointed  by  the  king's  commission,, 
presides,  and  rcguhites  the  formality  of  business 
in  the  house  of  lords  ;  and  if  the  king  should 
not  appoint  one,  it  is  said,  the  house  can  clecj 
their  speaker. 

The  house  of  commons  alwaj^s  elect  their  own 
speaker,  who  roust  be  presented  to  the  king  for 
his  approbation. 

Mr.  Hume  says  that  Peter  de  la  Merc,  chosen 
in  the  first  parliament  of  Richard  II.  was  the 
first  speaker  of  the  house  of  commons  ;  but  this 
seems  to  be  a  mistake,  for  it  appears  by  the  rolls 
of  parliament,  that  Sir  Thomas  Hungerford  ad- 
dressed king  Edward  III.  in  the  name  of  the 
commons,  to  pray  that  he  would  pardon  several 
persons  who  had  been  convicted  in  impeach- 
ments. And  even  Sir  Thomas  is  not  mentioned 
as  if  his  office  was  a  novelty.* 

The  speaker  of  the  house  of  commons  cannot 
give  his  opinion  or  argue  a  question  in  the 
house;  whereas  the  speaker  of  the  upper  house 
may,  if  he  be  a  lord  of  parliament.     But  they 

♦  Professor  ChristiaiK 
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both  preside,  to  ke.cp  order  and  regulate  the 
debates  in  their  respective  houses. 

In  both  houses  the  act  of  the  majority  bind« 
the  whole.  This  majority  is  openly  declared,  so 
that  the  people  at  h\Tg;e  -may  judge  of  the  con- 
duct of  their  representatives  ;  and  this  notoriety 
must  necessarily  produce  a  very  beneficial  effect 
in  preserving  the  integrity  of  the  members  of 
both  houses.  It  is  true,  that  when  the  house  of 
commons  is  about  io  divide,  the  speaker  orders 
the  gallery  to  be  cleared,  and  all  strangers  are 
obliged  to  withdraw,  that  the  members  may  be 
free  from  all  popular  influence  in  giving  their 
-votes.  But  as  two  tellers  are  appointed  to  couni 
the  votes  on  each  side^  there  can  be  no  collusion 
or  deception  in  the  decision  of  any  question  ; 
while,  at  the  same  time,  this  method  is  attended 
with  sufilcient  publicity  for  every  constitutional 
p  i.rpose.  Indeed  it  has  ever  been  held  the  law, 
rule,  and  usage  of  the  house  of  commons,  that 
all  strangers  were  there  only  by  sufferance. 
Whenever,  therefore,  a  member  gives  notice  to 
the  speaker  that  he  perceives  any  strangers,  it  is 
the  invaviable  custom  for  tJie  speaker  io  order 
them  to  withdraw  ;  otherwise  the  serjeant  at 
arms  would  take  them  into  custody,  and  thus 
enforce  the  standing  order  of  the  house,  for 
their  exclusion. 
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The  publishing  of  the  speeches  delivered  in 
parliament  is  a  very  modern  practice,  and 
certainly  a  breach  of  the  privileges  of  its  mem- 
bers ;  and  as  it  may  at  any  time  be  prohibited 
by  the  enforcing  of  the  standing  order  of  the 
house,  printers  of  newspapers  should  be  very 
careful,  lest,  by  their  misconduct^  they  should 
deprive  us  of  a  daily  indulgence,  which  we  are 
very  apt  to  regard  as  one  of  our  inherent  rights. 

In  the  house  of  commons  the  speaker  cannot 
vote,  unless  the  aj/es  and  noes  be  equal,  and 
then  his  casting  vote  decides  tire  majority  :  but 
in  the  house  of  lords  the  speaker  votes  with  the 
house ;  and  if  the  contents  and  non-contents  be 
equal,  the  non-contents  have  the  eiTect  of  an 
absolute  majority. 

The  commons  cannot  proceed  to  business  un- 
less there  be  forti/  members  present ;  and  to 
insure  a  full  attendance  on  any  particular  occa- 
sion, tlie  house  is  frequently  ordered  to  be  called 
over  upon  a  certain  day. 

Two  peers,  however,  besides  the  speaker,  are 
sufficient  to  constitute  a  house  of  lords ;  but  it 
often  happens,  that  an  order  is  made  for  the 
lords  to  be  summoned. 

The  business  in  parliament  is  preceded  every 
day  of  its  sitting  by  prayers,  which  are  read  to 
tlie  lords,  by  the  junior  bishop ;  and  by  th# 
chaplain  to  the  commons,  in  the  lower  house. 
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To  bring  a  bill  into  the  house  of  comnions,  if 
the  relief  sought  by  it  be  of  a  private  nature,  it 
is  necessary  to  prefer  a  petition  ;  which  is  pre- 
sented by  a  member,  and  usually  sets  forth  the 
grievance  desired  to  be  removed.  And  if  the 
petition  be  founded  on  facts  that  may  in  their 
nature  be  disputed,  it  is  then  referred  to  a  com- 
mittee of  members,  who  examine  ihe  matter 
alleged,  arid  report  it  accordingly  to  the  house  ; 
and  ihen  (or  otherwise,  upon  the  mere  petition), 
leave  is  given  to  bring  in  the  bill. 

With  respect  to  public  bills,  they  are  intro- 
duced by  way  of  motion  to  the  house,  v»ithout 
any  petition ;  and  it  is  usuul,  first  of  all,  for  a 
member  to  give  notice  of  his  future  intention, 
to  move  for  leave  to  bring  in  his  bill. 

Acts  of  parliament  were  first  introduced  into 
the  house  according  to  the  modern  custom  in  the 
reign  of  Henry  VI.  all  bills  drawn  before  that 
time  being  in  the  form  of  petitions.  For  it 
was  long  after  its  creation,  or  rather  separation 
from  the  barons,  that  the  Jiouse  of  commons  wa« 
conscious  of  its  own  strength  and  dignity. 

When  leave  is  given  to  bring  in  a  bill,  th« 
persons  directed  to  bring  it  in,  present  it  in  a 
a  competent  time  to  the  house,  drawn  out  upon 
paper,  with  a  number  of  void  spaces,  where  any 
thing  occurs  that  is  dubious,  such  as  date?,  penal- 
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tics,   or  sunis  of  money  to  be  raised,  &c.  which 
is,  in  fact,  only  the  skeleton  of  a  bill. 

When  a  private  bill  begins  in  the  house  of 
lords,  it  is  referred  to  two  of  the  judges,  to 
examine  into  the  facts^  to  settle  all  technical 
.  proprieties,  and  to  see  that  all  necessary  parties- 
consent.  The  bill  is  now  read  a  Jlrst  time,  and 
at  a  convenient  distance  a  second;  and  after  each 
reading,  the  speaker  opens  the  substance  of  the 
bill  to  the  house,  and  puts  the  question,  whether 
it  shall  proceed  any  farther.  For  the  introduc- 
tion of  the  bill,  as  well  as  (he  bill  itself  in  all  it« 
different  stages,  may  be  opposed,  and  if  the 
opposition  prevail  by  a  majority,  the  bill  must 
be  dropped  for  that  session. 

After  the  second  reading,  the  bill  is  commit'' 
led ;  that  is,  referred  to  a  committee  which  is 
selected  by  the  house  in  matters  of  small  moment; 
but  on  a  bill  of  consequence,  the  house  resolves 
itself  into  a  committee  of  the  whole  house, 
consisting  of  all  its  members.  This  is  effected 
by  the  speaker's  quitting  the  chair,  which 
another  member  is  appointed  to  take,  who  is 
styled  chairman  of  the  committee.  In  this 
committee  the  speaker  may  sit,  debate,  and 
vote  as  a  private  member. 

In  the  coramiltec  the  bill  is  discussed,  clause 
by  clause,  amendments  made,  the  blanks  fiUed 
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up,  and  sometimes  the  bill  new  modelle'd.  The 
chairman  now  reports  it  to  the  house,  with  such 
amendments  as  the  committee  have  made ;  and 
then  the  house  reconsiders  the  whole  bill,  and 
the  question  is  again  put  upon  every  clause  and 
amendment.  ♦ 

When  the  house  has  agreed  or  disagreed  to 
the  amendments  of  the  committee,  and  sometimes 
added  new  ones  of  its  own^  the  bill  is  ordered  to  be 
engrossed,  or  written  in  a  strong  gross  hand,  upon 
one  or  more  long  rolls  of  parchment  sewed  toge- 
ther. When  this  is  done,  the  bill  is  read  a  third 
time,  and  further  amendments  are  sometimes  made 
to  it.  New  clauses  may  be  even  now  added  to 
the  bill,  but  this  must  be  done  by  tacking  a  sepa- 
rate piece  of  parchment  to  it,  called  a  rider, 
-  The  speaker  now  again  opens  the  contents  of 
the  bill ;  and  holding  it  up  in  his  hands,  puts  the 
question  whether  the  bill  shall  pass.  If  this  be 
agreed  to,  the  title  to  it  is  then  settled ;  and  one 
of  the  members  is  directed  to  carry  it  to  the 
lords  for  their  concurrence.  The  member  tfien 
goes,  attended  by  several  others,  to  the  bar  of 
the  house  of  lords,  and  there  delivers  the  bill 
to  their  speaker,  who  comes  down  from  his  chair, 
called  the  woolsack,  to  receive  it.  Here  it  goes 
through  the  same  forms  (except  engrossing)  as  m 
the  other  house  :  if  rejected,  no  further  aotice  is 
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taken  of  it.  If  the  lords  agree  to  the  bill^  they 
send  a  message  to  the  commons,  by  two  masters 
in  chancery,  saying,  that  they  have  agreed  to  the 
s?ime  ;  and  the  bill  remains  with  the  lords,  if 
they  have  made  no  amendments  in  it.  But  if  any 
amendments  be  made,  they  are  sent  with  the  bill 
to  the  commons,  for  their  concurrence  :  should 
the  commons  not  consent  to  the  amendments, 
a  conference  usually  follows  between  members 
deputed  by  each  house,  to  adjust  the  difference  ; 
and  if  both  parties  remain  inflexible,  the  bill  is 
lost. 

When  the  commons  agree  to  the  amendments, 
the  bill  is  sent  back  to  the  lords,  with  a  message 
to  acquaint  them  therewith  :  and  the  same  forms 
are  observed  (mutatis  mutandis)  when  the  bill 
originates  in  the  house  of  lords. 

An  act  of  grace,  however,  is  first  signed  by 
the  king,  and  then  read  once  only  in  each  house, 
without  any  engrossing  or  amendment. 

When  the  bills  have  passed  both  houses,  they 
are  always  deposited  in  the  house  of  l6rds,  to 
wait  the  royal  assent;  excepting  bills  of  supply, 
which,  after  passing  the  lords,  are  returned  to 
the  house  of  commons. 

The  giving  of  the  roi/al  assent  to  bills,,  is  a 
matter  of  great  ceremony ;  and  may  be  done, 
either  by  the  king  in  person,  or  by  commissioH. 
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In  ihe  former  case,  the  king  goes  in  his  state 
coach,  drawn  by  eight  horses,  to  the  house  of 
lords,  where  he  appears  in  his  crown  and  royal 
robes  ;  and,  sending  for  the  commons  to  the  bar 
of  the  house,  the  titles  of  all  the  bills  that  have 
passed  both  houses  are  read  ;  and  the  king^s 
answer  is  declared  by  the  clerk  of  parliament, 
in  Norman  french.  His  Majesty  is  attended  by 
the  great  officers  of  state  and  heralds.  A  seat  on 
the  right  hand  of  the  thj^one  is  preser\;ed  for  the 
prince  of  Wales.  The  other  princes  of  the  blood 
sit  on  the  left  hand  of  the  king ;  and  the  lord 
chancellor  upon  a  close  bench  removed  a  little 
backwards.  The  viscounts  and  barons  face  the 
throne,  upon  benches,  or  wool-packs,  covered  with 
red  cloth  or  baize.  The  bench  of  bishops  runs 
along  the  house  to  the  bar  on  the  right  hand  of 
the  throne;  as  that  of  the  dukes  and  earls  does 
on  the  left.  The  chancellor  and  judges  sit 
between  the  barons  and  the  throne.  It  is  o-ene- 
rally  thought  that  the  house  sitting  upon  wool, 
is  symbolical  of  wool  being  formerly  the  staple 
commodity  of  the  kingdom.  Upon  solemn  occa- 
sions, the  lords  appear  in  iheir  parliamentary 
robes.  None  Df  the  commons  have  any  robes, 
excepting  the  speaker,  who  wears  a  long  black 
silk  gow^n  ;  which,  when  he  appears  before  the 
king,  is  trimmed  with  gold 
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When  the  king  consents  to  a  public  biU, 
the  clerk  declares  ''  Le  roi  le  veut;'  "  The  kin^y 
^'  wills  it  to  be  so  ;"  if  to  a  private  bill,  '*  Soit 
^^ fait  commc  il  est  desire,"  "  Be  it  as  it  is 
<'  desired/* 

A  money  bill  is  carried  up  and  presented  to  the 
king,  by  the  speaker  of  the  house  of  commons ; 
and  the  royal  assent  is  thus  expressed,  *'  Le  roi 
^*  remercre  ses  loyales  sujets,  accepte  leur  bene* 
'*  vohnce,  etaussi  le  veutJ'  "  The  king  thanks  his 
"  loyal  subjects,  accepts  their  benevolence,  and 
*'  wills  it  so  to  be." 

For  an  act  of  grace,  which  begins  with  the 
royal  assent,  the  clerk  of  the  parliament  thus 
pronounces  the  gratitude  of  the  subject,  ^^  Les 
^^  prelates,  seigneurs,  et  commons  en  ce  present 
*^ parliament  assemblees,' au  nom  ch  touts  vous 
**  autres  sujets,  remercient  ires  humblement  votre 
^*  Maje^te,  etprient  a  Dieu  vous  donner  en  sante 
'^  bonne  vie  et  longuey  ''■  The  prelates,  lords,  and 
'^  commons,  in  this  present  parliament  assembled, 
^^  in  the  name  of  all  your  other  subjects,  most 
^^  humbly  thank  your  Majesty,  and  pray  God 
*^  to  grant  you  in  health  and  wealth  long  to  live." 

The  royal  assent  may  also  be  given  by  commis- 
sion ;  in  that  case  the  king  grants  letters  patent 
to  certain  lords  therein  named,  under  his  great 
seal,  signed  with  his  hand,  and  notified  in  his 
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absence  to  both  houses  assembled  together  in  the 
house  of  peers.  When  the  royal  assenl,  in 
cither  ways,  is  given  to  a  bill,  then  it  becomes 
an  act  of  parhament,  and  not  before. 

But  the  king  is  invested  with  the  same  consti- 
tutional power  of  rejecting  any  bill^  as  the 
two  houses  of  parliament  enjoy  ;  and  it  is  said^ 
that  queen  Elizabeth  carried  this  privilege  so  far, 
as  to  negative  at  one  time  forty-eight  bills  that 
had  passed  both  houses.  The  last  time  the  royal 
dissent  was  given  to  a  bill  was  in  the  year  1692, 
when  king  William  III.  refused  to  pass  the  bill 
for  triennial  parliaments  into  a  law,  although  two 
years  afterwards  he  consented  to  the  measure. 

In  refusing  his  assent  to  a  bill,  the  king  em- 
ploys the  gentlest  language;  "  Le  roi  s'avisera^^ 
"  The  king  will  advise  on  it." 

Such,  then,  being  the  necessary  forms  through 
which  every  bill  must  pass  before  it  can  have 
the  force  of  a  law ;  it  is  impossible  that  the  people 
at  large  can  be  taken  by  surprise  :  for  there  is 
not  only  time  allowed  for  the  members  to  discuss 
every  subject  deliberately  in  the  house,  but 
sufficient  opportunity  afforded  to  the  people  out 
of  doors  to  petition  against  any  measure  which 
they  may  conceive  v. ill  be  injurious  to  their 
interests. 
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JFormal  promulgation  of  an  act  is  not  necessary 
to  give  it  the  force  of  law ;  because  every  man 
is  supposed  to  be  present  by  his  representatives, 
at  its  making.  But  copies  of  it  are  usually 
prinL^d  at  the  king's  press,  and  transmitted  to 
the  chief  magistrates  throughout  the  kingdom, 
for  the  public  information. 

A  law  once  made  cannot  be  repealed,  amended, 
or  dispensed  with,  but  by  going  through  the 
same  forms,  and  by  the  same  authority  of  parlia- 
ment by  which  it  was  enacted.  The  king  himself 
cannot  dispense  with  any  penal  statute,  without 
consent  of  parliament.  An  act  of  parliament 
having  power  to  bind  every  subject  in  the  realm, 
and  even  the  king  himself,  if  named  therein,  is 
the  highest  authority  upon  earth,  which  this 
kingdom  acknowledges. 

By  the  authority  of  each  house,  the  parliament 
is  adjourned  every  day.  By  which,  nothing 
more  is  meant  than  a  continuance  of  the  session 
from  one  day  to  another.  Sometimes,  indeed, 
it  is  adjourned  for  a  fortnight  together ;  as  at  the 
Christmas  and  Easter  holidays,  or  upon  any  other 
particular  occasion.  But  the  adjournment  of  one 
house  does  not  adjourn  the  other ;  each  acting 
by  its  own  authority. 

The  king  has,  properly  speaking,  no  power 
to   adjourn   the   parliament;    but  whenever   he 
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signifies  his  pleasure  that  both  houses  should 
adjourn  to  a  certain  day,  it  is  usual  for  both  lords 
and  commons  to  obey  the  king's  will ;  because 
a  refusal  would  certainly  be  followed  by  a 
prorogation. 

A  Prorogation,  is  the  continuance  of  parlia- 
ment from  one  session  to  another ;  as  an  adjourn- 
ment is  of  the  session  from  day  to  day.  The 
parliament  is  prorogued  by  the  king's  authority, 
expressed  either  by  the*  lord  chancellor  in  his 
Majesty's  presence,  ur  hy  commission  from  the 
crown,  or  sometimes  by  proclamation.  In  either 
of  these  ways,  a  prorogation  puts  an  end  to  the 
session;  and  the  bills  which  had  been  begun^ 
but  not  finished,  must  be  resumed  denovo,  in  the 
next  session,  and  go  through  all  the  same  forms 
as  at  first,  before  they  can  pass  into  laws. 

A  dissolution,  is  the  civil  death  of  parliament, 
and  is  effected  by  the  kings  will,  expressed 
either  in  perion  or  by  representation.  The  king 
only  has  the  power  of  dissolving  the  parliament, 
because  he  has  the  sole  right  of  convening  it. 

It  would  be  very  dangerous  both  to  the  king 
and  the  constitution,  if  the  two  houses  of  parlia- 
ment had  a  right  to  dissolve  themselves  ;  for  then 
they  might  choose  to  become  perpetual.  This 
was  actually  the  case  in  the  reign  of  Charles  I. 
who  unguardedly  passed  a  bill  to  continue  the 
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parliament  then  in  being,  till  it  should  please  to 
dissolve  itself.  Tlie  consequence  was,  that  the 
king  fell  a  sacrifice  to  the  inordinate  power  he 
had  unadvisedly  created,  and  the  whole  govern- 
ment was  subverted. 

A  dissolution  of  parliament  takes  place  also  at 
the  demise  of  the  crown  ;  but  the  parliament  in 
being  continues  for  six  months  after  the  death  of 
any  king  or  queen,  if  not  sooner  prorogued  or 
dissolved  by  the  successor.  Should  the  parlia- 
ment be  adjourned  or  prorogued  at  the  time  of 
the  royal  decease,  it  shall  neverlheless  imme- 
diately assemble.  Or^  if  there  be  no  parliament 
existing  at  the  time,  the  members  of  the  last 
parliament  shall  convene,  and  be  a  parliament 
again.  And  as  danger  might  arise  from  the 
king's  prerogative  of  perpetuating  the  parlia- 
ment, a  dissolution  of  it  necessarily  takes  place, 
likewise,  hy  time. 

Formerly,  the  parhament  was  triennial ;  h\xl 
now  the  period  of  its  legal  existence  is  seven  years. 
This  alteration  was  effected  by  statute  I  Geo.  I. 
ch.  38,  in  order  professedly  to  avoid  the  frequent 
recurrence  of  expence  at  elections,  and  to  pre- 
serve the  peace  and  security  of  government,  just 
then  recovering  from  popish  rebellion. 

A  dissolution  of  parliament  affords  the  subject 
an  opportunity  of  shewing  his  disapprobation  of 
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bis  representative,  by  refusing  to  send  him  again 
to  parliament;  or  of  expressing  his  satisfaction 
of  his  conduct  by  re-electing  him.  And  the 
representatives  knowing  that  a  day  will  come, 
when  they  shall  be  obliged  to  appeal  to  the 
voice  of  the  people ;  and  that  they  themselves 
are  equally  bound,  with  their  constituents,  by 
the  laws  they  pass,  will  naturally  be  careful  to 
enact  none  but  what  ajipear  to  them  to  be  equit- 
able, reasonable,  and  salutary. 


CHAPTER  VITI. 

Of  the  EXECUTIVE  POWER, 

JLt  has  already  been  observed,  that  a  striking 
feature  in  the  English  constitution,  is  the  sepa- 
ration of  the  executive,  from  the  legislative 
power;  and  that  consequences  extremely  bene- 
ficial to  the  people,  result  from  the  depositing 
of  the  execution  of  the  laws  in  the  hands  of  an 
individual.  If  the  executive  authority  were 
lodged  in  the  hands  of  more  persons  than  one, 
a  diversity  of  opinion  would  often  arise ;  and 
indecision,    delay,   and     danger,     consequently 
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ensue.  A  stagnation  in  the  head,  would  neces- 
sarily paralise  the  members,  and  ultimately 
destroy  the  very  life  of  the  Body  Politic.  The 
late  experiment  in  a  neighbouring  nation  of 
an  executive  directory,  composed  of  several 
persons,  may  serve  to  shew  us  what  great  miseries 
come  upon  a  land  when  ^^  many  are  the  princes 
«  thereof,'' 

The  general  consent  of  the  people,  evidenced 
by  long  and  immemorial  usage,  has  vested  the 
executive  power  of  the  English  government  in 
the  person  of  the  king  or  queen  ;  for  it  is  indif- 
ferent to  which  -sex  the  crown  descends. 

This  consent  of  the  people,  however,  is  not 
to  be  so  understood,  as  though  there  really  ever 
were  a  time  and  place,  when  and  where,  the 
population  of  the  island  met  together  to  choose 
their  king ;  there  being  no  traces  of  any  such 
event  in  any  history.  And  although  this  choice 
cf  the  people  is  a  favourite  article  in  the  creed  of 
some  speculative  politicians  ;  it  is  probable,  that 
the  fact  never  existed  in  any  country  since  the 
world  began.  Nothing,  at  least,  is  farther  from 
Ihe  truth,  than  that  the  crown  is  so  held  by  the 
king  oF  England. 

It  does  not  consist  with  the  limits  of  this  work 
to  enter  into  enquiries  respecting  the  origin  of 
governments    in    general,   or    of    the    English 
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government  in  particular.  The  subject  is  con- 
fessedly involved  in  much  obscurity' ;  and  after 
all  that  has  been,  or  can  be  said,  respecting  it, 
the  best  solution  of  the  difficulty  is  given  in  few- 
words  by  an  inspired  writer,  who  affirms  that 
*^  the  powers  that  be,  are  ordained  of  God." 
The  probability  is,  that  the  earliest  governments 
were  universally  monarchies ;  that  the  wisest, 
most  upright,  or  bravest  man  obtained  the  ruling 
power,  by  the  general  consent  of  the  commu- 
nity;* and  that  the  title  of  king,  was  that  by 
which  the  chief  governor  in  every  nation  was 
originally  distinguished.f  But  whatever  the 
origin  of  our  government  ma\^  have  been,  the 
king  of  Great-Britain  is,  al  this  day,  king  by  a 
fixed  rule  of  succession,  according  to  the  laws 
of  his  country. 

Beyond  all  controversy,  the  English  govern- 
ment has  been  monarchial  from  the  remotest 
period  of  its  existence.  That  the  royal  office 
has  always  been  hereditary ,  and  not  elective,  has 
never  been  denied  but  by  the  republicans,  who 
beheaded  king  Charles  I.    They,  indeed,  asserted 

*  Omnes  antiquae  gentes  regibui  quondam  paruerunt.  Quod 
genus  imperii  primum  ad  honiine*  justisaimos  et  sapientisshnos 
deferebalur.     Cic.  de  Legibua.  lib.  3. 

f  Regei  (aam  in  terris  aomen  imperii  id  primum  fuitj — 

Sallist.  JBdl.  Catil. 
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the  inalienable  right  o?  the  people  io  elect  their 
sjjpreme  governor;  and  soon  afterwards,  with 
great  consistency,  the  crown  was  offered  to 
Cromwell,  by  a  house  of  commons,  convened 
by  the  sole  aulhority  of  the  usurper.  But  the  title 
of  Cromwell  himself  to  the  supreme  power,  rested 
merely  upon  the  instrument  of  government, 
which  was  drawn  up  by  a  council,  consistiag  only 
of  his  general  officers.  What  share  the  people 
had  in  proposing  to  make  him  a  king,  may  be 
seen  in  the  histories  of  that  time. 

In  16.5G,  Cromwell  summoned  a  parliament ; 
when,  not  trusting  to  the  good-will  of  the  peo- 
ple, he  used  every  art  to  influence  the  elections, 
which  he  had  new  modelled,  in  order  to  fill  the 
house  with  those  who  would  be  devoted  to  him. 
But  after  all  his  precautions,  he  found  the  majo- 
rity would  not  be  favourable  to  him;  he  there- 
fore placed  a  guard  at  the  door,  and  no  one  was 
permitted  to  enter  the  house  of  commons  who 
did  not  produce  a  warrant  from  his  council. 
This  packed  parliament  voted  a  renunciation  of 
all  title  in  Charles  Stuart,  or  any  of  his  family; 
and  at  length,  on  the  motion  of  alderman  Pack, 
one  of  the  members  for  London,  passed  a  bill 
for  investing  the  usurper  with  the  dignity  of 
king. — So  much,  then,  for  the  choice  of  tM 
people. 
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The  grand  fundamental  maxim  respecting  the 
right  of  succession  to  the  tlirone  of  England  and 
its  dependencies,  is,  "  that  the  crown  is,  by 
*'  common  law  and  constitutional  custom,  here^ 
"  ditury ;  and  this  in  a  manner  peculiar  to 
"  itself ;  but  that  the  right  of  inheritance  may 
"  from  time  to  time  be  changed  or  limited  by 
*•'  act  of  parliament,  under  which  limitations  the 
"  crown  still  continues  hereditary." 

The  crown  of  England  is  htrtditary.  Not 
that  a  divine  rights  to  the  throne  is  intended  ; 
for  a  hereditary  succession  and  a  divine  right 
have  no  necessary  connection ;  as  may  be  seen 
in  several  of  the  kings  of  Israel.  The  Jewish 
establishment  was  peculiarly  theocratic ;  and  the 
kings  of  that  distinguished  race  were,  in  a  literal 
sense,  the  "  Lord\  anointed,^''  But  the  rulers 
of  all  other  nations  have  been,  and  still  are, 
subject  to  the  general  and  ordinary  dispensations 
of  Divine  Providence. 

The  hereditary  right  to  the  crown,  acknow- 
ledged by  the  laws  of  England,  originated  with 
the  wise  founders  of  our  constitution,  who  pre- 
ferred making  it  a  hereditary  rather  than  an 
elective  monarchy.  Their  policy  has  obtained 
the  general  consent  and  an  established  usage; 
and  consequently  the  king   has   the    sane  title 
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to  ilic  crown,  that  a  private  raan  has  to  Iils 
hereditary  estate. 

If,  indeed,  there  were  no  corruption  in  the 
Jjiiman  heart  to  endanger  the  exercise  of  just 
principles,  an  elective  monarchy  would  be  most 
flivourable  to  the  liberties  of  the  subject:  because 
the  most  suitable  person  would,  probably,  under 
such  circumstances,  be  chosen  to  the  supreme 
authority.  But  the  experience  of  all  ages  has 
convinced  every  considerate  man,  that  popular 
elections  arc  unavoidably  attended  with  great 
inconvenience;  and  that  undue  influence,  ambi- 
tion, power,  and  artifice,  will  almost  always 
prevail  over  virtue  and  integrity. 

And  the  fact  is,  as  we  learn  from  liistory, 
that  the  elections  of  the  ancient  imperial  gover- 
nors were  universally  accompanied  with  blood- 
shed and  murder.  It  is  true,  that  the  more 
modern  Polish  and  German  rulers  have  been 
elected  with  less  cruelly  ami  slaughter  since  the 
number  of  voters  has  been  diminished ;  yet  the 
elevation  of  these  elective  princes  to  the  throne, 
formerly  raised  the  bitter  waters  of  discontent 
and  sedition  to  an  alarming  height,  and  tliey 
subsided  latterly  only  in  proportion  to  the  fiill  of 
the  fountain  from  which  they  flowed.  But  what 
Englishman,  who  has  witnessed  the  scejnes  of 
riot  and  confusion  which  are  exhibited  at  the 
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election  of  a  representative  in  parliament,  will 
not  rejoice  that  the  succession  to  the  crown  is 
marked  out  with  a  constitutional  precision  !  that 
a  rule  is  laid  down,  which  is  uniform,  universal, 
and  permanent  ;  and  that  hereby  the  peace  and 
freedom  of  the  state  arc  preserved  ! 

The  particular  mode  of  inheritance  to  the 
crown,  corresponds,  in  general,  with  the  feudal 
descent,  marked  out  by  the  common  law  in  the 
succession  to  estates. 

The  crown  descends,  lineally,  to  the  issue  of 
the  reigning  monarch,  as  it  did  from  king  John 
to  Richard  II.  through  a  regular  succession  of 
six  generations.  The  right  of  primogeniture 
amongst  the  males^  and  of  the  males  in  prefer- 
ence to  the  females,  is  also  a  constitutional  rule 
in  the  descent  of  the  crown.  Thus  Edward  V. 
took  tlie  erown  in  preference  to  Richard,  his 
younger  brother,  and  to  Elizabeth,  his  elder 
sister.  Upon  failure  of  the  male  line,  the  crown 
tlescentls  to  the  eldest  of  the  female  issue,  and 
the  heirs  of  her  body,  lawfully  begotten  ;  and 
not  jointly  to  the  female  issue  of  the  same  degree, 
as  in  common  inheritances. 

This  descent  of  the  crown  to  the  female  line 
in  failure  of  the  male  issue,  is  an  ancient  British 
custom.  For  our  forefathers  were  often  led  to 
battle  by  women,  and  they  paid  no  regard  to  sex 
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tvith  respect  to  the  individual  who  adminstercd 
the  executive  government,* 

The  doctrine  of  representation  likewise  pre- 
vails in  the  descent  of  the  crown,  as  in  other 
inheritances ;  thus  Richard  II.  succeeded  his 
grandfather,  Edward  III.  in  right  of  his  fiithor, 
the  black  prince;  and  George  III.  took  the 
crown,  on  the  demise  of  his  grandfather,  George 
II.  in  right  of  Iiis  father,  Frederick,  prince  of 
Wales,  and  each  to  the  exclusion  of  all  their 
uncles. 

In  the  event  of  failure  of  lineal  descendants, 
the  crown  devolves  to  the  next  collateral  relations 
of  the  late  king,  provided  they  are  lineally 
descended  from  1  he  royal  stock  which  originally 
acquired  the  crown.  Thus,  Henry  I.  succeeded 
to  William  II.  John,  to  Richard  I.  and  James  I. 
to  EHzafeeth,  being  all  derived  from  William 
the  Conqueror.  And  if  there  be  no  kinsman  of 
the  whole  blood,  a  relation  of  the  half  blood 
will  undoubtedly  succeed  to  the  throne  ;  as  waB 
the  case  with  Mary  I.  who  succeeded  Edward  VI. 
and  of  Elizabeth,  who  ascended  the  throne  on 
the  death  of  Mary;  all  being  the  children  of 
Henry  VIIL  and  each  by  different  mothers. 

*  Vcadica  generis  regii  femina  c!uc2  (neque  enim  sexum  {a 
^roperiia  discernunt)  sumpaere  unirersi  bellum.  Tacit,  in  Vit, 
.A  gricplsc,  s.  xvi. 
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The  doctrine,  however,  of  hereditary  right, 
by  no  means  implies  an  indefeasible  right  to  tlie 
crown. 

The  parliament  consisting  of  king,  lords,  and 
commons,  has  the  power  to  defeat  this  hereditary 
right,  and  exclude  the  next  heir,  by  enacting 
the   inheritance   to  descend    to  any   one   else, 
whenever    it  thinks   fit.     The  constitution   has 
lodged  this  power  in  the  supreme  legislature  in 
order  to  avoid  the  inconvenience  and  distress 
that  the  whole  nation  must  experience,  were  an 
idiot  or  lunatic  necessarily  to  inherit  the  throne  ; 
and  on  the  other  hand,  to  avert  the  miseries  that 
must  accrue   to  the   reigning   monarch,  at  all 
times,  were  any  such  authority  expressly  con- 
fided  to  the   people,  who-  are  so  liai)le  to   be 
influenced  by  caprice,  and  hurried  on  by  the 
most  ungovernable  passions.     Hence  it  is  plain, 
that  the  English  constitution  disclaims  all  such 
political   theories,  as  a  right y    inherent  in   the 
people  J  cither  to  choose  or  to  set  aside  their  king* 
This  is  clear  from  the  bill,,  called,  the  "  Decla- 
"  ration  of   right;"    in  which  the    lords    and 
commons  consider  it,. '' as  a   marvellous  provi- 
^^  dence,  and  merciful  goodness  of  God  to  this 
*'  nation  to  preserve"  king  William  and  queen 
Mary  '•  most  happily   to  reign  over  us  on  the 
L  2 
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*'  throne  of  their  ancestorsj  for  which,  from  the 
*'  bottom   of  their   hearts,    they  return    their 
*'  humblest  thanks  and  praises."  King  James  II. 
had  broken  the  legal  conditions  of  the  compact 
6f  sovereignty  ;  and  by  abdicating,  had  vacated 
the  throne.     But  the  two  houses,  in  the  bill  of 
rights,  did  not  thank  God  that  they  had  found  a 
fair  opportunity  to  assert  a  right  to  choose  their 
own  governors,  much  less  to  make  an  election 
the  onli/  lazeful  title  to  the  crown :  but  on  the 
contrary,  in  order  to  exclude  for  ever  the  doc- 
trine of  "  a  right  to  choose  our  own  governors," 
a  subsequent  clause  of  that  immortal  law  just 
mentioned,  declares,  that    *'  the  lords  spiritual 
*'  and    temporal,    and    commons,    do,    iti    the 
*^  name  of  all  the  people  aforesaid,  most  humbly 
'^  and  faithfully  submit  themselves,  their  heirsy 
*'  ajidposterit^  for  ever ;  and  do  faithfully  pro- 
*'  mise.    that  they  will  stand  to,  maintain,  and 
**  defend  their    said    Majesties,    and   also  the 
'^  limitation  of  the  xrowriy  herein  specified  and 
"  contained,  to  the  utmost  of  their  powers.''     Is. 
it  not,  then,   very  surprising  that  any  sensible 
person   can  infer  the  doctrine   of  '^  a  right  to 
"  choose  our  own  governors,"  from  the  revolu- 
tion in  1 688  ?  since  if  we  had  possessed  it  before, 
it  is  clear  that  the  English  nation  did  at  that 
time  most  solemnly  renounce  and  abdicate  it,  for 
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themselves  and  for  all  their  posterity  for  ever. 
Our  ancestors  wisely  considered  t!iat  however 
speciously  (he  abstract  principle  of  sucli  a  right 
might  appear  in  tlieory,  it  could  never  in  tlie 
nature  of  things  be  reduced  to  practice. 

The  true  spirit  of  our  constitution,  not  only 
in  its  settled  course,  but  in  all  its  revolutions,  is, 
hereditari/ ^Mccession  to  the  reigning  monarch, 
whether  he  obtained  the  cro'^vn  by  law  or  by 
force.  Hence,  in  our  laws,  the  king  in  his 
political  capacity  is  said  never  to  die  ;  because 
he  lives  in  his  successor  ;  although  like  other 
men  he  is  naturally  mortal. 

The  regular  inheritance  of  the  British  throne 
has,  indeed^  been  often  changed  and  usurped 
by  fraud  and  violence;  as  will  be  seen  by  a  short 
historical  view  of  our  kings.  But  the  beautiful 
feature  of  hereditary  succession  marked  the 
infancy  of  our  government,  bloomed  in  its 
manhood,  and  i&  indelibly  graven  in  the  wrinkles 
of  its  increasing  age. 

It  is  now  time  to  take,  historically,  a  con- 
stitutional view  of  the  roi/al  title  to  the  crown  of 
England.  Egbert,  who  was  the  first  king  of 
England,  and  last  of  the  Saxon  heptarchy,  was 
king  of  the  West  Saxons,  by  a  long  and  uninter- 
rupted descent  from  Jiis  ancestors,  of  above  SOO 
years  -,  and  united  the  heptarchy  in  one  monarchy 
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under  hiai  in  the  year  828.  IIow  bis  ancestors 
obtained  their  titles,  it  is  in  vain  for  us  to  enquire, 
since  there  are  no  documents  that  will  satisfy 
such  political  curiosity.  So  it  was,  that  Egbert 
became  sole  monarch  of  England,  partly  by  the 
conseat  of  the  other  six  kingdoms  of  the  hep- 
tarchy, and  partly  by  conquest  over  them. 

From  Egbert,  the  crown  descended  regularly 
for  two  hundred  years,  through  a  succession  of 
fifteen  princes,  to  the  death  of  Edmund  Ironside, 
without;  any  deviation  or  interruption  ;  except 
that  the  sons  of  king  Ethelwolf  succeeded  to 
each  other,  \vitliout*regard  to  the  children  of  the 
eldejT  branches ;  and  also  that  king  Edred,  the 
uncleof  Ed wy,  reigned  about  nine  years,  during 
the  minority  of  Edwy,  on  account  of  the  troubles 
of  the  times.  But  when  of  age  Edwy  assumed 
the  reigns  of  government. 

At  the  death  of  Edmund  Ironside,  Canute^ 
king  of  Denmark,  obtained  the  kingdom  by 
violence,  and  a  new  family  possessed  the  throne. 
Three  of  his  heirs  succeeded  to  the  crown,  and 
on  the  death  of  Hardicanute,  the  ancient  Saxon 
line  was  restored  in  Edward  the  Confessor, 
who  was  the  next  of  kin  then  in  England.  On 
the  decease  of  Edward,  Harold  II.  usurped  tlie 
government;  for  Edgar  Atheling,  the  grandr 
son  of  Ironside,  was  the  lawful  heir.     Harold 
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bein^  defeated  at  the  battle  of  Hastings,  was 
dispossessed  of  the  throne  by  William  the  Con- 
queror. Robert,  the  eldest  son  of  the  conqueror, 
being  duke  of  Normandy  by  his  father's  wiilj 
was  kept  out  of  the  possession  of  the  crown  of 
England,  by  the  arts  and  violence  of  his  brothers^ 
William  If.  and  Henry  I.  who  succeeded  their 
father. 

The  real  heiress  to  Henry,  was  his  daughter, 
the  empress  Matilda  ;  but  Stephen  usurped  the 
throne,  having  only  the  feeble  title  of  being 
grandson  to  the  conqueror,  by  his  mother's  side. 

Henry  H.  the  undoubted  heir  of  the  conqueror 
after  his  mother  Matilda,  and  also  lineally  de»- 
eeended  from  Edmund  Ironside,  the  last  of  the 
Saxon  hereditary  kings,  succeeded  Stephen. 

Henry  was  succeeded  by  Richard  I.  who 
dying  childless,  the  right  vested  in  his  nephew 
Arthur,  the  sou  of  GeoftVy,  his  next  brother; 
but  John  the  surviving  brother  of  the  king, 
seized  the  crown,  to  the  exclusion  of  his  nephew  ; 
the  doctrine  of  representation  being  then  not 
clearly  understood. 

Henry  HI.  who  succeeded  Jiis  father,  king 
John,  had  an  indisputable  title,  for  Arthur  and 
his  sister  Eleanor  boili  died  without  issue,  and 
the  crown  descended  from  Henry  to  Richard  H. 
iu  a  regular  succession  of  five  generations. 
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Richard  II.  resigned  the  crown,  which  was 
taken  possession  of  by  Henry  IV.  who  was  the 
son  of  John  of  Gaunt^  duke  of  Lancaster,  fourth 
son  of  Edward  III.  His  title,  however,  was  not 
a  just  one:  for  Lionel,  duke  of  Clarence,  third 
son  of  Edward  III.  left  a  daughter  Philippa, 
from  whom  descended  the  house  of  York.  But 
Henry  having  a  large  array  at  that  time  at  his 
comm:.\nd,  asserted  his  title  with  effect.  And  by 
statute  7  Henry  IV.  ch.  2.  it  was  enacted, 
"  that  the  inheritance  of  the  crown  and  reahiis 
^'  of  England  and  France,  and  all  other  the 
*'  king's  dominions,  shall  be  set  and  remain  in 
''  the  person  of  our  sovereign  lord  the  king,  and 
"  in  the  heirs  of  his  body  issuing."  By  which 
statute,  it  is  obvious  that  the  title  of  Henry 
appeared  at  that  time  very  doubtful ;  and  it  is 
equally  clear,  that  the  king  and  parliament  had 
the  right  of  changing  and  limiting  the  succession 
of  the  crown. 

But  ''  the  beginning  of  strife  is  as  when  one 
"  letteth  ottt  water."  No  man  can  tell,  when  a 
river  breaks  throun:h  its  banks  and  rushes  from 
its  accustomed  channel,  what  devastation  it  will 
occasion.  The  usurpation  of  Henry  gave  rise  to 
the  contest  between  the  houses  of  York  and 
Lancaster;  the  princes  of  which,  like  Sampson's 
foxes,  spread,  by  their  jarring  interests,  desola^ 
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tion  and  misery  through  the  land  for  several 
subsequent  generations. 

Henry  Avas  succeeded  by  his  son  and  grandson, 
Jlenry  V.  and  Henry  VI.  In  the  reign  of  this 
weak  prince  the  house  of  York  asserted  its 
dormant  title  ;  and  after  intestine  war  and  blood- 
shed for  seven  years,  at  length  establislied  it  in 
the  person  of  Edward  I  y. 

In  all  acts  wherein  IJdward  had  occasion  to 
speak  of  the  Henries  of  the  house  of  Lancaster, 
he  calls  thera  ''  lately  in  deed^  not  of  righty 
*^  kings  of  England;"  and  hence  first  arose  the 
distinction  of  a  king  ''  de  jnre,^*  and  a  king 
^'  de  factor 

On  the  death  of  Edward,  the  crown  descended 
to  his  eldest  son,  Edward  Y.  who  with  his 
brother  the  duke  of  York,  are  generally  believed 
to  have  been  murdered  in  the  tower,  by  order 
of  their  uncle,  Richard,  duke  of  Glouces- 
ter ;  after  he  had  insinuated  into  the  populace, 
a  suspicion  of  the  bastardy  of  the  two  young 
princes,  and  of  their  sister,  Elizabeth,  to  whom 
the  crown  by  right  devolved,  on  the  death  of 
her  brothers.  But  the  wicked  and  unnatural 
uncle  usurped  the  government,  under  the  name 
of  Richard  III.  He  enjoyed,  however,  the 
fruits  of  his  villainy  a  little  more  than  two  years, 
when  his  tyranny  excited  IlQnry,  Earl  of  Rich- 
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mond,  to  assert  his  title  to  the  crown.  Richard 
being  slain  in  the  battle  of  Bosworth,  llichmond 
took  possession  of  the  crown  by  the  style  of 
Henry  VII.  although  nothing  could  be  more 
preposterous  than  his  claim;  for  he  was  de- 
scended from  a  natural  son  of  John  of  Gaunt, 
whose  own  title  had  been  exploded.  Ilenry, 
however,  was  confirmed  in  the  throne  by  an  act 
of  parliament,  in  the  first  year  of  his  reign. 
But  the  right  of  the  crown  was  undou])tedly  in 
Elizabeth,  the  daughter  of  Edward  IV.  This 
princess,  the  heiress  of  the  house  of  York, 
Henry  mariied,  in  1486,  and  thus  settled  the 
fierce  and  bloody  contests  between  the  two 
families.  IIow  mysterious  are  the  ways  of  God! 
How  often  docs  he  overrule  the  v.ickedness  of 
man,  for  the  accomplishment  of  the  greatest 
benefits  to  the  world  !  Had  it  not  b^en  for  the 
atrocity  of  Richard,  his  nephews  and  their  heirs 
would  have  reigned ;  and  probably  the  horrors 
of  a  civil  war  been  much  longer  protracted. 
Or  had  he  conducted  the  affairs  of  government 
with  justice  and  moderation,  instead  of  wearying 
out  the  people  with  oppression  and  tyranny,  so 
monstrous  a  title  as  that  of  the  earl  of  Richmond's 
would  never  have  been  asserted.  But  having 
succeeded  in  his  pretensions  as  the  heir  of  the 
house  of  "Lancaster,  Henry  married  Elizabeth, 
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who  after  the  murder  of  her  brothers^  became 
the  undoubted  heiress  not  only  of  the  house  of 
York,  but  also  of  the  conqueror,  the  common 
royal  stock. 

Henry  VIII.  the  issue  of  this  marriage,  became 
therefore  king,  by  a  clear  and  indisputable  here- 
ditary right ;  and  to  him  his  three  children  suc- 
ceeded in  regular  order.  Edward  VI.  following 
his  father,  was  succeeded  bj  his  two  sisters.  Yet 
the  parliament  exercised  its  constitutional  right 
of  regulating  the  succession,  by  passing  various 
acts  respecting  the  legitimacy  or  illegitimacy  of 
king  Henry's  two  daughters,  queen  Mary  and 
queen  Elizabeth. 

On  the  death  of  queen  Elizabeth,  the  line  of 
Henry  VIII.  became  extinct;  and  the  crown  of 
course  devolved  on  king  James  VI.  of  Scotland 
and  first  of  England,  who  was  the  lineal  de- 
scendant of  Henry  VII.  whose  eldest  daug-hter 
by  Elizabeth  of  York,  married  James  IV.  of 
Scotland.  So  that  king  James  had  an  undoubted 
hereditary  right  to  both  the  English  aj^d  Scottish 
crowns;  and  was  the  heir  both  of  Egbert  and 
William  the  conqueror.  In  James,  therefore, 
centered  all  the  claims  of  the  houses  of  Yovk 
and  Lancaster ;  and  what  is  more  remarkable,  ifl 
him,  also,  the  old  Saxon  line  was  restored. 
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James  believed  firmly  in  the  doctrine  of  the 
"  divine  right  of  kings,"  but  the  parliament  in 
recognizing  his  succession,  by  statute  1  James  I. 
ck.  ].  mentioned  not  a  word  about  any  right 
immediately  derived  from  God,  but  simply 
acknowledged  his  Majesty  "  as  being  lineally, 
^'justly,  and  lawfully,  next  and  sole  heir  of  the 
*'  blood  royal  of  this  realm." 

James  was  succeeded  by  his  eldest  son,  the 
imfortunate  king  Charles  I.  whose  unconstitu- 
tional judges  told  that  unhappy  monarch,  that  he 
was  an  elective  prince ;  and  as  such,  accountable 
to  his  people,  in  his  own  proper  person ;  although 
nothing  could  be  more  absurd  and  false  than 
such  a  doctrine,  since  Charles  could  deduce  an 
undeniable  hereditary  title  for  more  than  800 
years,  and  was  unquestionably  the  real  heir  of 
Egbert,  the  first  king  of  England.  To  be  sure 
it  was  very  natural  that  men  who  were  about  to 
strike  off  the  head  of  the  king,  not  by  the  just 
sentence  of  the  law,  but  with  the  arm  of  violence, 
should  deny  the  constitutional  inviolability  of  his 
person.  Nor  is  it  surprising,  that  in  the  com- 
mission of  such  an  act,  as  putting  his  Majesty  to 
death,  they  should  tell  him  he  was  an  elective 
and  not  a  hereditary  king.  For  they  could  not 
but  foresee  that  the  demise  of  the  king  would 
only  make  way  for  his  son,  if  they  admitted  the 
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ancient  doctrine  of  hereditary  succession  to  ihe 
crown.  That  such  a  successor  would  call  them 
to  an  account  for  the  death  of  his  father,  they 
naturally  kept  in  mind,  when  they  talked  about 
an  elective  prince  to  the  exclusion  of  a  herC' 
ditary  monarch. 

The  violent  death  of  king  Charles,  made  way 
for  the  usurpation  of  Cromwell,  who  assumed 
the  title  of  lord  protector. 

After  an  interregnum  of  about  eleven  years,  a 
solemn  parliamentary  convention  of  the  states^ 
restored  the  crown  to  the  right  heir,  king  Charles 
II.  In  their  proclamation  to  restore  the  king, 
the  convention  declared  that  "  immediately  on 
*^  the  death  of  king  Charles  I.  his  Majesty 
"  Charles  II.  was  the  lineal,  just,  and  lawful 
'^  next  heir  of  the  blood  royal  of  this  realm ; 
"  and  to  him  they  most  humbly  and  faithfully 
"  submit  and  oblige  themselves,  their  heirs,  and 
*^  posterity  for  ever." 

During  this  reign,  a  bill  passed  the  commons 
to  exclude  the  king's  brother,  the  duke  of  York, 
from  the  succession,  on  the  ground  of  his  being 
a  papist,  but  was  rejected  b}-  the  lords,  and 
the  king  ;i]so  declared  he  never  would  consent  to 
it;  so  that  on  the  death  of  Charles,  the  duk« 
succeeded  by  the  name  of  James  II.  But  from 
this  attempt  of  the  commons  to  exclude  James 
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froDi  the  succession,  it  was  clearly  and  universally 
acknowledged,  that  the  crown  was  an  inheritance 
indefeasible,  unless  by  parliament.  And  also 
that  the  parliament  had  the  power  of  defeating 
llie  inheritance. 

The  infatuated  king  James,  after  various  and 
notoiibus  attempts  to  establish  an  arbitrary 
government,  independently  on  the  law,  volun- 
tarily vacated  the  throne  by  abdication.  But  our 
ancestors  very  prudently*  voted  in  both  houses  of 
parliament,  that  the  misconduct  of  king  James 
amounted  only  to  an  endeatour  to  subvert  the 
constitution.  The  Scotch  convention,  however, 
declared  '^  that  king  James  VII.  being  a  pro- 
"  fessed  papist,  had  not  taken  the  oath  required 
'*  by  law;  but  had,  by  the  advice  of  evil  and 
^'  wicked  counsellors,  invaded  I  he  fundamental 
'*  constitution  of  this  kingdom,  and  altered  it 
*"'  from  a  legal  and  limited  monarchy,  to  an 
"  arbitrary  despotic  power,  whereby  he  had 
*' forefaultcd  the  crown,  and  the  throne  was 
"  become  vacant.''  Thus,  by  simply  declaring 
the  throne  vacant,  it  followed  of  course,  that 
the  two  houses  of  parliament  had  the  sole  right 
and  power  of  filling  it  up  in  such  a  manner  as 
Ihey  should  judge  most  proper.  This  right  they 
exercised  by  the  following  declaration,  dated 
February  12th,    1688,  stating,   ^^  that   William 
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'*  and    Mary,    prince  and  princess    of   Orange, 
^  be,  and  be  declared  king  and  queen,  to  hold 
"  the  crown  and  royal  dignity  during  their  lives, 
'*^  and  the   life   of  the  survivor   of  them;    and 
**  after  their  deceases,  the  said  crown  and  royal 
'^  dignity  to  be  to  the  heirs  of  the  body  of  the 
"  said   princess ;   and  foi*  default  of  such  issue, 
"  to  the  princess  Anne  of  Denmark,  and  the  heirs 
'^  of  her  body ;  and  for  default  of  such  issue,  to 
''  the  heirs  of  the  body  of  the  said  prince  of 
"  Orange."      From  this    important   transaction 
justified  clearly  from  the  necessity  of  the  case, 
some  have  inferred  the   inherent  right   of  the 
people  of  England  to  cashier  their  kings.     Yet 
nothing  can  be  more  fallacious  than  such  rea- 
soning;  it  being  the  indispensable  duty  of  every 
christian  to  submit  himself  to  tiie  lazcful  autho- 
rity established  in  his  country.     So  long  then  as 
the  king  of  England  governs  his  conduct  by  the 
laws  of  his  realm,    he  cannot  be  resisted  or  de- 
throned   by    his   subjects,   without   their  being 
guilty  of  open  rebellion  against  God. 

Towards  the  end  of  the  reign  of  king  William^ 
the  duke  of  Gloucester,  the  son  of  Anne  (al'tcr- 
wards  queen),  dying,  with  him  all  hopes  of  a 
protectant  succession  failed:  and  the  parliament 
hod  previously  enacted,  that  no  person  professing 
the  popish  faith  should  ever  be  capable  of  inhe- 
M  2 
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ritiug,  possessing,  or  enjoying  the  crown  of  these 
realms.  • 

In  this  dilemma,  therefore,  the  remainder  of  the 
crown,  expectant  on  the  death  of  king  William 
and  queen  Anne  without  issue,  was  settled  by 
statute  12  and  13  W.  III.  ch.  2.  on  the  princess 
Sophia,  dowager  electress  of  Hanover,  and  gran- 
daughter  of  king  James  I.  and  on  the  heirs  of 
her  body,  being  protestants. 

Queen  Anne  succeeded  to  the  throne  on  the 
death  of  king  William  ;  she  died  without  issue, 
but  surviving  the  princess  Sophia,  of  Hanover, 
transmitted  the  crown  to  her  son  and  heir,  king 
George  I.  To  him  succeeded  his  son,  king 
George  II.  on  whose  demise,  his  grandson,  the 
present  king  ascended  the  throne  of  his  ancestors. 
Can  we  possibly  refuse  to  acknowledge  and  ad- 
mire the  wisdom  and  goodness  of  the  Divine 
conduct  towards  this  nation,  which  are  so 
visibly  displayed  at  almost  every  turn  of  our 
public  affciirs  ?  The  power  of  parliament  had 
secured  Great -Britain  against  ecclesiastical 
tyranny,  by  the  exclusion  of  every  popish  pre- 
tender to  the  crown ;  and  now  it  pleased  God 
by  the  death  of  the  duke  of  Gloucester  to  cut 
off  the  arbitrary  race  of  the  Stuarts,  and  thus 
make  way  for  the  accession  to  the  British  throne 
©fa  new  dynasty,  whose  princes  have  been  uni- 
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formly  the  friends,  the  protectors,  the  promoters 
both  of  civil  and  religious  hberty. 

Upon  tlie  whole  view  of  the  subject,  it  may 
be  clearly  seen  that  the  title  to  the  crown  is  at 
present  hereditary y  though  not  altogether  as 
absolutely  so  as  formerly ;  because,  before  the 
revolution  the  crown  went  to  the  next  heir, 
without  any  restriction  ;  but  now  the  descent  is 
conditional,  being  limited  to  such  heirs  only  of 
the  body  of  the  princess  Sophia,  as  aveprotestant 
members  of  the  church  of  England,  and  are 
married  to  none  but  pr^testants. 

The  line  of  succession  having  repeatedly  been 
changed  by  parliament,  different  common  stocks 
have  been  thereby  created.  The  first  common 
royal  stock  was  king  Egbert;  then  William  the 
conqueror ;  afterwards,  these  two  were  united  in 
the  person  of  king  James  I.  which  continued  till 
the  abdication ;  and  now  the  common  stock  is 
the  princess  Sophia  of  Hanover. 

It  is  penal  to  dispute  the  constitutional  power 
of  the  king  and  parliament  to  new-model  and 
alter  the  succession :  for  by  statute  6  Anne, 
ch.  7-  it  is  enacted,  *^  that  if  any  person  mali- 
**  ciously,  advisedly,  and  directly,  shall  maintain 
"  by  writing  or  printing,  that  the  kings  of  this 
'^  realm,  with  the  authority  cf  parliament,  are 
''  not  able  to  make  laws  to  bmd  the  crown  and 
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'*  the  descent  thereof,  he  shall  be  guilty  of  high 
^'  treason  ;  or  if  he  maintain  the  same  by  only 
'^preaching,  teaching,  or  advised  speaking,  he 
*'  shall  incur  the  penalties  o^  Sk  pretnunire." 

This  power  has  been  often  exercised,  as 
circumstances  required  ;  either  by  a  convention, 
when  there  w^as  no  king,  as  in  the  proclaiming 
of  king  Charles  H.  and  the  filling  up  of  the 
vacancy  which  James  IL  had  occasioned  ;  or,, 
by  the  king  and  parliament,  in  the  various 
instances  that  have  been  stated. 

It  is  not  to  be  imagined  that  king  James 
destroj/ed  the  monarchy  when  he  abdicated  the 
throne,  and  thus  dissolved  the  constitution :  by 
no  means  ;  for  although  a  king  may  abdicate  for 
his  own  person,  he  cannot  abdicate  for  the 
monarchy,  any  more  than  the  house  of  lords  or 
house  of  commons  can  renounce  each  its  share 
of  legislative  authority. 

Neither  was  the  placing  of  king  William  upon 
the  throne,  making  the  monarchy  elective.  The 
necessity  of  the  case  obliged  the  convention 
parliament  to  fix  the  crown  somewhere  :  but 
they  adhered  to  old  principles,  and  exacted  the 
succession  of  the  crown;  so  that  tliey  did  not 
change  tiie  substance,  but  regulated  the  mode  of 
succession,  and  described  the  persons  who  should 
inherit  the   crown   for  ever.      The    monarchy, 
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therefore,  is  as  purely  hereditary  now,  as  it 
ever  was. 

The  real  fact,  then,  with  regard  to  the  consti- 
tution, both  in  its  settled  course  and  in  all  its 
revolutions,  has  ever  been  this  :  that  whoever 
came  into  possession  of  the  crown,  or  however 
he  came  irito  it,  whether  by  law  or  by  force, 
the  hereditary  succession  was  either  continued  or 
adopted. 

It  may  be  said,  that  if  a  vacancy  happen  in  the 
throne,  by  whatever  cause,  the  English  people 
have  then  a  right  to  frame  a  government  for 
themselves.  It  is  true,  that  this  right  devolves 
to  the  two  houses  ef  parliament,  as  the  constitu- 
tional organs  by  which  the  will  of  the  people 
may  be  expressed  ;  for  the  preamble  to  the  bill 
of  rights  expressly  declares,  "  that  the  lords 
*'  spiritual  and  temporal  and  commons,  assem- 
"  bled  at  Westminster,  lawfully,  fully,  and  freely 
"  represent  all  the  estates  of  the  people  of  this 
"  realm."  But  it  is  worthy  ®f  observation,  how 
carefully  and  delicately  the  convention  parliament 
in  1688  disclaimed  the  assumption  of  such  an 
abstract  right  as  some  have  contended  for.  In 
the  statute  of  1  W.  and  M.  the  parliament  pray3 
the  king  and  queen,  '*  that  it  may  be  declared 
^'  and  enacted,  that  all  and  singular  the  rights 
**  and  liberties,  asserted  and  declared,  are  the 
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"  true  ondent  and  indubitable  rights  and  liberties 
'^  of  the  people  of  this  kingdom.'* 

And  in  all  the  various  changes  of  the  succession 
to  the  crown,  it  has  been  the  uniform  policy  of 
our  legislators  to  claim  and  assert  our  liberties, 
as  an  entailed  inheritance  derived  to  us  from  our 
forefathers,  and  to  be  transmitted  to  our  poste- 
rity. By  this  means,  our  constitution  preserves 
an  unity  in  so  great  a  diversity  of  its  parts.  We 
have  an  in-heritable  crown,  an  inheritable  peer- 
age ;  and  a  house  of  commons,  and  a  people 
inheriting  privileges,  franchises,  and  liberties, 
from  a  long  line  of  ancestors.  The  true  consti- 
tutional notion,  therefore  of  the  right  of  suc- 
cession to  the  crown  of  the  united  kingdom, 
consists  in  the  happy  medium  between  an  elective 
monarchy,  which  will  ever  be  productive  of 
tumult  and  anarchy ;  and  an  indefeasible  divine 
right,  which  when  coupled  with  unlimited  passive 
obedience,  is  slavish  and  dreadful.  But  the  chief 
excellency  of  the  hereditary  right  of  the  kings  of 
England  is,  that  it  is  closely  interwoven  with 
those  liberties  that  are  equally  the  inheritance  of 
the  subject ;  an  union  beautiful  in  theory,  and 
the  most  beneficial  in  practice. 


CHAPTER  IX. 
Of  the  ROYJL  FJMILY, 

Having  taken  a  view  of  the  king's  title,  it  will 
be  right  in  the  next  place  to  consider  his 
Majesty's  Royal  Family  ;  the  first  and  most  con- 
siderable branch  of  which;,  acknowledged  by  the 
laws  of  England,  is  the  queen. 

By  the  queen,  may  be  understood,  either  the 
queen  regent,  or  sovereign,  who  holds  the  crown, 
in  her  own  right ;  as  did  the  first  Mary,  queen 
Elizabeth,  and  queen  Anne  :  or,  the  queen 
consort;  that  is,  the  wife  of  the  rei^jnino-  kino-- 
or,  the  queen  dozmger ;  that  is,  the  widow  of  a 
deceased  king.  The  queen  consort,  has,  by 
virtue  of  her  marriage,  many  prerogatives  dif- 
ferent from  other  wives. 

She  is  a  public  person,  distinct  from  the  king; 
and  is  able  to  purchase  lands,  to  convey  them, 
and  make  leases,  without  the  concurrence  of  her 
lord,  which  no  other  married  woman  can  do. 
The  queen  can  also  receive  a  grant  from  the  king, 
which  no  other  wife  can  do  from  her  husband. 
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And  she  has  likewise  separate  courts  and  officers 
distinct  from  the  king's^  not  only  in  ceremony^  but 
in  law.  Her  Majesty  can  sue  and  be  sued  alone, 
without  joining  her  husband.  She  may  have 
separate  property  in  goods  as  well  as  lands;  and 
may  dispose  of  them  by  will.  In  short,  the  law 
considers  h^r,  in  all  respects,  as  a  single  and  not 
as  a  married  woman.  And  Sir  Edward  Coke 
assigns  a  reason  for  this  singularity  :  ^'The  king,"^ 
says  he,  "  being  continually  engaged  in  public 
'^  affair;^,  the  common  law  would  not  have  him 
"troubled  about  his  wife's  domestic  concerns ; 
'*  and  therefore  has  vested  the  sole  power  of 
''  transacting  them  in  the  queen  herself." 

There  are^  moreover,  several  privileges  en- 
joyed by  the  queen.  She  pays  no  toll ;  nor  can 
she  be  amerced  in  any  court.  But  in  general, 
unless. expressly  exempted  by  law,  she  is  upon 
the  same  footing  with  other  subjects  ;  she  herself 
being  the  king's  subject,  and  not  his  equal.  Her 
life  and  person,  however,  are  placed  under  the 
same  security  as  the  king's  ;  it  being  equally  high 
treason  to  compass  or  imagine  the  death  of  the 
one  as  of  the  other.  And  to  violate  her  person 
is  also  high  treason  ;  not  only  in  him  who  com- 
mits the  crime,  but  in  the  queen  likewise^  if  she 
be  consenting. 
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Should  the  queen  be  accused  of  any  species  of 
treason,  she  must  be  tried  by  tlie  peers  of  par- 
liament; as  was  queen  Anna  Boleyne,  in  the 
reign  of  king  Henry  VIII. 

.The  law  considers  the  husband  of  a  queen 
reg7ianty  as  prince  George,  of  Denmark,  was 
to  queen  Anne,  only  as  her  subject ;  and  he  may 
be  guilty  of  feigh  treason  against  her ;  but  in  the 
instance  of  conjugal  infidelity,  he  is  not  under 
the  same  penal  restrictions  as  the  queen.  For 
although  an  illegitimate  heir  iriight  succeed  to 
the  crown  through  the  frailty  of  a  queen  consort^ 
yet  no  such  danger  arises  from  t^e  inconstancy 
of  the  husband  of  a  queen  regnant. 

It  is  not  high  treason,  however,  to  conspire 
the  death  of  a  queen  dowager,  or  to  violate  her 
chastity ;  because  the  succession  to  the  throne  is 
not  thereby  endangered.  Yet  to  preserve  the 
royal  dignity,  no  man  can  marry  the  queen 
dowager  without  special  licer^se  from  the  kieg. 

The  queen  dowager  does  not  lose  her  regal 
dignity  by  marrying  a  subject;  for  Catharine, 
queen  dowager  of  Henry  V.  married  Omn 
Tudor ^  a  private  gentleman ;  and  y^t  maintained 
an  action  against  the  bishop  of  Carlisle,  by  the 
name  of  Catharine,  queen  of  England. 

The  prince  of  Wales,  or  heir  apparent  to  the 
crown,  his  roijal  consort,  and  the  princess  royal, 
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or  the  king's  eldest  daugliter,  are  likewise  pecu- 
liarly regarded  by  the  laws.  It  is  high  treason 
to  Conspire  the  death  of  the  prince.  And  for 
the  same  reasons  as  have  already  been  assigned, 
it  is  no  less  a  crime  to  violate  the  chastity  of  his 
royal  consort,  or  of  the  princess  royal ;  for  the 
latter  being  inheritable  to  the  crown,  on  failure 
of  the  male  issue,  is  more  respected  by  the  laws 
than  her  youngest  sisters. 

The  heir  apparent  to  the  crown  is  usually 
made  prince  of  Wales,  and  earl  of  Chester,  by 
special  creation,  and  investiture  ;  but  being  the 
king's  eldest  spn,  he  is  by  inheritance  duke  of 
Cornwall,  without  any  new  creation. 

Edward  II.  was  the  first  prince  of  Wales. 
When  his  father  had  subdued  the  kingdom  of 
Wales,  he  promised  the  people  of  that  country, 
upon  condition  of  their  submission,  to  give  them 
a  prince  who  had  been  born  amongst  them,  and 
who  could  speak  nq  other  language.  Upon  their 
acquiescence  with  this  deceitful  offer,  he  confer- 
red the  principality  of  Wales  upon  his  second 
son,  Edward,  then  an  infant.  But  this  creation 
has  not  been  confined  to  the  heir  apparent^  for 
both  queen  Mary  and  queen  Elizabeth  were  cre- 
ated by  their  father,  Henry  VIII.  princesses  of 
Wales ;  each  of  them  at  the  time  being  only 
ieiress  presumptive  to  the  crown,    Elizabeth  was 
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created  princess  of  Wales  on  the  illegitimatioii 
of  Mary. 

The  rest  of  the  royal  family  are  to  be  considered 
in  a  two-fold  view.  In  an  extensive  sense,  the 
royal  family  includes  all  the  protestant  issue  of 
the  princess  Sophia  of  Hanover  :  but  in  a  more 
confined  meaning,  it  comprehends  none  but  those 
who  are  in  a  certain  degree  of  relationship  to 
the  reigning  prince  ;  and  to  them  the  law  pays 
an  extraordinary  regard  and  respect. 

The  privileges  enjoyed  hyihe^oimger  branches 
of  the  royal  family,  are  in  general  the  same  as 
all  other  subjects  have  in  common.  The  king's 
children,  however,  have  the  privilege  of  sitting 
at  the  side  of  the  cloth  of  state  in  the  parliament 
chamber;  and,  together  with  the  king's  brothers, 
uncles,  grandsons,  and  nephews^  they  take  the 
precedence  of  all  other  nobility. 

The  royal  family  is  certainly  subject  to  pay 
taxes,  unless  expressly  exempted  (whicli  is 
always  the  case)  in  every  tax  bill.  But  the 
peculiar  privileges  of  the  royal  family  are  greatly 
counterbalanced  by  the  legal  restraints  laid  upon 
all  the  branches  of  it,  with  regard  to  marriage. 
For  by  statute  12  George  III.  ch.  IJ.  no 
descendant  of  George  II.  (other  than  the  issue  of 
princesses  married  into  foreign  families)  is  capable 
of  contracting  matrimony  without  the  previous 
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consent  of  the  king,  signified  under  the  great 
seal :  and  any  marriage  contracted  without  such 
consent  is  Void.  Yet  any  of  the  royal  family  of 
the  age  of  twenty-five  years,  may,  after  a 
Iwelvemonth's  notice  given  to  the  king's  privy 
council,  contract  and  solemnize  marriage  without 
the  consent  of  the  crown  ;  unless  both  houses  of 
parliament  shall,  before  the  expiration  of  the 
said  year,  expressly  declare  their  disapprobation 
of  such  intended  marriage.  And  in  case  such 
prohibited  marriage  be  contracted,  all  persons 
solemnizing,  assisting,  or  being  present  at  it, 
shall  incur  all  the  penalties  of  a  premiinire. 


CHAPTER  X. 

Of  the  COUNCILS. 

Kings,  as  well  as  every  other  denomination  of 
chief  executive  magistrates,  are  but  men.  And 
when  it  is  remembered  that  they  inherit  the  same 
corrupt  nature,  are  governed  by  the  same  unhal- 
lowed passions,  and  are  liable  to  the  same  fallible 
judgments  as  their  subjects;  when,  likewise,  the 
extent,  the  weight,  and  the  importance  of  civil 
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government  are  duly  considered  ;  the  necessity 
and  wisdom  of  allowing  them  counsellors  to  assist 
them  in  the  discharge  of  their  duties,  the  support 
of  their  dignities,  and  the  exertion  of  their  pre- 
rogatives, will  be  abundantly  manifest  to  all. 

MoJiarchs,   in  all  ages,  have  enjoyed  the  pri- 
yilege  of  being  assisted  in  the  administration  of 
government,  by  confidential  servants,   denomi- 
nated  counsellors.      At    least,    the    important 
office  of  a  counsellor  is  as  ancient  as  the  book  of 
Jqb,  in  which,  mention  is  made  of  the   ''  kings 
*^  and  counsellors  of  the  earth."     The  utility 
of  this  office  may  likewise  be  collected  from  the 
inspired  pages.     "  In  the  multitude  of  counsel' 
*^  lors,^^  says  Solomon,  **  there  is  safety :"  and 
Isaiah  is  instructed  to  promise  the  Jews,  "  that 
''  the  Lord  would  restore  their  counsellors^  as  at 
^'  the   beginning."     The  removal  of  wise  and 
upright  men  from  the  head  of  public  affairs,  is 
to  be  regarded  as  a  serious  calamity.  "Behold! 
^^  the  Lord,  the  Lord  of  Hosts,  doth  take  away 
"  from  Jerusalem,   the  judge,  the  prudent  and 
"  the  honourable  man,  the  counsellor^  and  the 
^' eloquent  orator." 

The   constitution  of  England  has,  from  the 

beginning,  allotted  to  the  king  various  councils, 

to  advise  his  Majesty,  respecting  the  adoption 

aud  execution  of  the  public  measures.    Of  tliese 

»2 
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councilsj  is  the  high  court  of  parliament^  which 
Jbas  been  already  spoken  of. 

The  peers  of  tlie  realm  are,  by  their  birth, 
hereditary  counsellors  of  the  king,  and  may  be 
called  together  by  him  to  impart  their  advice, 
either  in  time  of  parliament  or  when  no  parlia- 
ment is  sitting.  As  hereditary  counsellors,  the 
peers  at  all  times,  enjoy  a  freedom  from  arrest, 
because  the  law  supposes  that  they  are  always 
either  assisting  the  king  with  their  counsel  for  the 
public  welfare,  or  keeping  the  safety  of  the 
realm,  by  their  skill  and  bravery.  They  were 
formerly,  frequently  convened  to  give  the  king 
their  advice  in  state  affairs ;  but  the  practice  has 
of  late  fallen  into  disuse,  being  rendered  unne-.^ 
cessary  by  the  frequent  and  more  regular  meet- 
ings of  parliament. 

A  peer  of  the  realm  has  a  right,  in  virtue  of 
Ills  character,  as  hereditary  counsellor  of  the 
crown;  to  demar^  an  audience  of  the  king,  to 
lay  before  him,  with  decency  and  respect,  such 
matters,  as  he  shall  consider  of  importance  to  the 
state.  And  therefore  in  the  reign  of  Edward  11. 
it  was  made  an  article  of  impeachment  against 
the  two  Hugh  Spencers,  *^  that  they  would  not 
*'  sujQfer  the  great  men  of  the  realm,  the  king*s 
"  good  counsellors,  to  speak  with  the  king,  only 
<*  in  their  pr.esence." 
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The  judges,  also,  ^re  the  king's  counsellors 
in  matters  of  law,  but  in  no  otiiev  sense. 

Btit  the  principal  council  of  the  king  is  his 
prill/  council ;  called  by  way  of  eminence,  "  the 
"  council.''  The  members  of  which,  are  so 
constituted  by  the  king's  sole  will;  and  are 
excluded  from  it  by  his  causing  their  names  to 
be  struck  out  of  the  book. 

The  privy  council  in  ancient  time,  consisted 
of  only  about  twelve  members :  afterwards 
it  was  increased  to  i\\\xiy  by  Charles  11.  and 
now  the  number  is  indefinite.  A  privy  coun- 
sellor continues  such  during  the  life  of  the  king 
who  chooses  him,  subject  to  removal  at  his 
pleasure.  No  inconvenience  arises  from  the 
extension  of  the  number  of  the  privy  council, 
as  those  only  attend  who  are  specially  summoned 
for  that  particular  occasion  upon  which  their 
advice  and  assistance  are  required.  The  cabinet 
council,  as  it  is  also  sometimes  called,  consists 
of  those  ministers  of  state  who  are  immediately 
Jionoured  with  his  Majesty's  confidence,  and 
who  are  summoned  to  consult  on  the  impor- 
tant and  arduous  discharge  of  the  executive 
authority.  Their  number  and  selection  depend 
solely  upon  the  king's  pleasure;  and  each 
member  of  that  council  receives  a  summons 
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or  message  for  every  attendance.*  No  part, 
however,  of  the  executive  authority  of  the  king 
is  vested  in  his  privy  council :  the  constant  style 
of  the  law  being  the  king  in  council,  and  not 
the  king  and  council.  The  whole  business 
centres  in  the  sovereign^  who,  indeed  is  advised 
by  his  council ;  but  it  is  said,  that  the  votes  of 
the  members  are  nat  even  counted. t 

As  to,  the  qualifications  of  a  privy  counsellor, 
any  natural  born  subject  of  the  united  empire  is 
capable  of  being  made  one,  upon  his  taking  the 
proper  oaths  for  the  security  of  the  government, 
and  the  test  for  the  safety  of  the  church.  But 
a  naturalized  foreigner  is  prohibited  from  sitting 
in  the  council,  by  statute  12  and  13  W.  IIJ. 
ch.  2.  A  person,  however,  who  is  born  abroad 
of  English  parents  is  not  thereby  disqualified. 

The  dutj/  of  a  privy  counsellor  appears  from 
his  oath  of  office,  which  consists  of  seven  parti- 
culars :  first,  To  advise  the  king  according  to 
his  cunning  and  discretion.  Secondly,  to  advise 
for  the  king's  honour  and  good  of  the  public, 
without  partiality,  through  affection,  love,  meed, 
doubt,  or  dread.  Thirdly,  To  keep  the  king's 
council  secret.  Fourthly,  To  avoid  corruption. 
Fifthly,  To  help  and  strengthen  the  execution 

-  m 
*  Pro/etwor  Christian.'  —    ■  f  DeLolmi. 
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of  what  shall  be  there  resolved.  Sixthly,  To 
withstand  all  persons  who  would  attempt  the  con- 
trary. And  lastly,  in  general  to  observe,  keep, 
and  do,  all  that  a  good  and  true  counsellor 
ought  to  do  to  his  sovereign  lord. 

The  pozver  of  the  privy  council  is  to  enquire 
into  all  offences  against  the  government,  and  to 
commit  offenders  to  safe  custody,  to  take  their 
trial  in  some  of  the  courts  of  law.  But  lest 
this  power  should  be  arbitrarily  employed  to  the 
oppression  of  the  subject ;  any  one  who  suffers  a 
false  imprisonment  by  the  privy  council,  is  entitled 
to  a  writ  of  habeas  corpus  as  much  as  if  he  had 
been  committed  by  an  ordinary  justice  of  the 
peace.  Thus  the  late  John  Wilkes,  Esq. 
obtained  a  verdict  with  j€.  1000  damages  and  full 
costs  of  suit,  against  the  secretary  of  state,  who 
committed  him  to  the  tower  under  a  general 
warrant,  afterwards  declared  to  be  illegal.  And 
lest  they  should  avail  themselves  of  the  royal 
sanction  to  justify  any  unlawful  or  rjangerous 
measures  of  the  government,  the  constitution 
has  very  properly  made  them  answerable  to  the 
public  for  the  king's  political  conduct,  instead 
of  making  him  accountable  in  his  own  person. 
But  as  their  exalted  stations  and  important  du- 
tits  necessarily  expose  them  to  the  envy  of  their 
fellow  subjects,  the  law  has  assigned  them  certain 
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privileges^  to  secure  them  against  attempts  and 
conspiracies  to  take  away  tlieir  lives.  By  sta- 
tute 9  Anne,  ch.  16.  it  is  enacted,  ^'  that  an^ 
'^  person  who  shall  unlawfully  assault  and  strike 
^' or  wound  any  privy  counsellor,  in  the  exe- 
"  cution  of  his  office,  shall  be  a  felon,  without 
^'  benefit  of  clergy."  Which  statute  was  made 
in  consequence  of  the  daring  attempt  of  the  Sieur 
Guiscard,  who  when  under  examination  for  high 
treason,,  before  a  committee  of  the  privy  council, 
stabbed  Mr.  Harley,  afterwards  earl  of  Oxford, 
with  a  penknife. 

Privy  counsellors  also  have  honorary  precc" 
dence,   next  to  the  knights  of  the  garter. 

The  king  can  dissolve  the  privy  council  at  his 
pleasure ;  he  can  also  discharge  any  individual 
member,  or  the  whole  of  it,  and  appoint 
another,  whenever  he  pleases.  The  confidential 
servants  of  the  crown,  who  are  sometimes  deno- 
minated in  popular  language,  ''  the  administra- 
tion," the  king  removes  from  the  cabinet  when 
he  sees  fit,  with  as  much  ease  as  he  changes  the 
ornaments  and  furniture  of  his  drawing  room. 
It  is  usual,  however,  for  the  ministers,  when 
they  find  they  can  continue  in  office  no  longer, 
voluntarily  to  resign.  But  should  they  not  do 
this,  a  written  message  is  sent  them,  signify ii%, 
''  that  his  Majesty  has  no  further  Qccasion  for 
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their  services."  And  this  official  notice  they 
must  implicitly  obey,  by  delivering  up  their 
respective  seals  of  office  to  the  sovereign  at  the 
time  appointed.  But  to  prevent  inconvenience 
on  the  king's  demise,  the  council  continues  six 
months  afterwards  unless  sooner  dissolved  by  his 
successor. 

Such  are  the  duties  and  privileges  of  the  privy 
council ;  and  whoever  duly  reflects  that  upori 
their  wisdom,  diligence,  and  integrity,  the 
interests  and  happiness  of  the  whole  kingdom 
very  much  depend,  will  see  the  propriety  of 
our  public  petition,  that'God  would  *^be  pleased 
^^  to  bless  the  lords  of  the  council,  and  all  the 
*^  nobility,  with  grace,  wisdom,  and  under- 
"  standing.'* 


CHAPTER  KI. 

Of  the  DUTIES  of  the  KING. 

Vy  E  learn  from  the  sacred  scriptures,  that 
"  there  is  no  power  but  of  God/'  and  that 
subordination  in  society  is  clearly  his  wise  and 
merciful  dispensation. 
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The  king  of  England  is  exalted  highly  above 
the  people  whom  he  governs  ;  and  tho  constitu- 
tion regards  his  person  as  so  sacred,  that  no 
jurisdiction  upon  earth  has  power  to  try  him  in  a 
criminal  way,  much  !ess  to  condemn  and  inflict 
any  punislimcnt  upon  him.  No  suit,  even  in 
civil  matters,  can  be  brought  against  the  king, 
for  no  court  can  have  any  authority  over  hun. 
The  placing  of  the  person  of  the  king  above  the 
law  is  not  the  efFecf  of  a  mere  visionary  theory, 
or  of  idle  superstition  and  folly,  as  too  many 
absurdly  imagine  ;  but  is  tlie  result  of  the  pro- 
found wisdom  of  our  forefathers,  who  well  knew 
that  the  liberty  and  safety  even  of  the  meanest 
subject  could  be  secured  only  by  the  free  agency 
of  the  executive  as  well  as  of  every  branch  of 
the  legislative  power.  But  although  the  king's 
person  is  ijiviolable,  yet  his  conduct  must  be 
regulated  by  fixed  rules.  Pie  must  govern 
according  to  the  known  laws  of  the  realm.  But 
it  may  be  asked,  '^  what  security  have  the  peo- 
"  pie,  that  he  will  do  so^  since  he  is  not  account- 
"  able  to  them  for  his  actions  ?"  We  answer, 
that,  besides  the  security  resulting  from  the 
responsibility  of  his  ministers^  the  king  is  laid 
under  the  solemn  obligation  of  an  oath,  and  being 
amenable  to  the  bar  of  God,  m  iist  give  an  ac- 
count of  Jiimself  to  him  at  the  last  day.     Jt  is  a 
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strong  internal  evidence  of  the  divine  authenti- 
city of  the  new  testament,  that  rulers  and  subjects 
are  alike  admonished  what  they  ought  to  be, 
and  what  they  ought  to  do  ;  and  that  the  duties 
of  every  relation  in  life  are  impartially  stated 
without  respect  of  persons.  The  king  is  "  the 
"  minister  of  God*'  to  his  people,  *'  for  good," 
and  consequently  he  is  bound  to  exercise  his 
high  authority,  agreeably  to  the  divine  will. 
But  whilst  he  is  the  minister  for  good,  he  is  also 
♦*  a  revenger  to  execute  wrath  upon  him  that 
"  doeth  evil.  Wherefore  we  must  needs  be  sub- 
^'  ject  not  only  for  wrath,  but  also  for  conscience* 
<'  sake." 

This  moral  obligation  upon  the  conscience, 
however,  does  not  prohibit  any  prince  from 
ruling  according  to  the  laws  peculiar  to  the  na- 
tion which  he  governs,  but  makes  itiiis  duty  to 
do  so,  unless  such  laws  militate  against  the  laws 
of  God ;  therefore  it  will  be  proper  to  enquire 
into  the  duties  of  the  king  of  England,  which 
are  incumbent  upon  him  by  the  constitution  of 
his  countiy.  \ 

The  principal  duly  of  the  kiugfis,  doubtless^ 
to  govern  his  people  according  to  law ;  the 
duties  of  protection  and  subjection  being  reci- 
procal. These  mutual  duties  are  what  appear 
to  be  meant  by  the  original  Qontract  between. 
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the  kiug  and  his  people  :  the  terms  of  which  are 
expressed  or  implied  in  the  coronation  oath, 
which,  by  statute  1  W.  and  M.  ch.  6.  is  to 
he  adaiiiiistered  to  every  king  and  queen  who 
shall  succeed  to  the  imperial  crown  of  these 
realms,  by  one  of  the  archbishops  or  bishops, 
in  presence  of  all  the  people ;  who  on  their  parts 
do  virtually  take  the  oath  of  allegiance  to  the 
crown.  The  coronation  oath  is  couched  in  the 
following  solemn  words: 

The  archbishop  or  bishop  shall  say  :  "  Will 
'^  you  solemnly  promise  and  swear  to  govern 
"  the  people  of  this  kingdom  of  England,  and 
'^  the  dominions  thereunto  belonging,  according 
"  to  the  statutes  in  parliament  agreed  on,  and 
"  the  laws  and  customs  of  the  same." 

''  The  king  or  queen  shall  say :  *'  I  solemnly 
^^  promise  to  do  so.'* 

Archbp,  or  bishop.    ^^  Will  you  to  your  power 

^'  cause  law  and  justice,  in  mercy,  to  be  executed 

"  in  all  your  judgments." 

King  or  queen.     "  I  will.'' 

Archbp.  or  bishop.    ^'  Will  you,  to  the  utmost 

^'  of  your  po#er,  maintain  the  laws  of  God,  the 

'^  true  profession  of  the  gospel,  and  the  protes- 

"  tant  reformed  religion,  established  by  the  law  ? 

^'  And  will  you   preserve  unto  the  bishops  and 

''  clergy  of  this  realm  and  to  the  churches  com- 
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"  mitted  to  their  charge  all  such  rights  and  pri- 
^'  vileges  as  by  law  do,  or  shall  appertain  unto 
'*  them,  or  any  of  them  r" 

King  or  queen.     '^  All  this  I  promise  to  do." 

After  this,  the  king  or  queen  laying  his  or  her 
liand  upon  the  holy  gospels,  shall  say,  ^'  The 
''  things  which  I  have  here  before  promised,  I 
"  will  perform  and  keep.  So  help  me  God." 
And  then  shall  kiss  the  book. 

And  it  is  required  by  the  bill  of  rights  and  act 
of  settlement,  that  every  king  and  queen  of  the 
age  of  twelve  years,  either  at  the  coronation, 
or  on  the  first /lay  of  the  first  parliament  that 
shall  happen,  shall,  upon  the  throne  in  the  house 
of  peers,  repeat  and  subscribe  the  declaration 
against  popery. 

The  coronation  oath  is  the  same  in  substance, 
as  the  kings  of  England  took  before  the  revolu- 
tfon.  But  the  wording  of  it  was  changed  at  that 
period  ;  because  the  oath  itself  had  been  framed 
in  doubtful  words  and  expressions  with  relation 
to  ancient  laws  and  constitutions,  at  this  time 
unknown. 


CHAPTER  XII. 
Of  the  ROYAL  PREROGATIVE, 

jBy  the  king's  prerogative^  is  to  be  understood 
that  special  pre-eminence  which  the  king  has,  in 
right  of  his  regal  dignity,  over  and  above  all 
otlier  persons.  The  word  is  derived  from  pre 
and  rogo^  and  signifies  something  that  is  required 
and  demanded  in  preference  to  all  others.  There 
is  no  stronger  proof  of  the  existence  of  that 
genuine  liberty  which  is  peculiar  to  Englishmen, 
than  the  right  they  enjoy  of  discussing  and 
examining,  with  respect  and  decency,  the  limits 
of  this  exclusive  privilege  of  the  king. 

The  direct  prerogatives  of  the  king  are  of  three 
kinds,  (viz.)  such  as  regard  his  royal  character; — 
those  which  relate  to  his  royal  authority; — and 
such  as  refer  to  his  royal  income. 

The  term  royal  dignity  implies  not  only  those 
large  powers  and  emoluments  which  the  law 
bestows  upon  the  king  in  his  high  political 
character,  and  which  constitute  his  prerogative 
and  revenue ;  but  likewise  certain  attributes  of 
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a  srreat  and  transcendent  nature.  By  which  the 
people  are  led  to  consider  him  as  a  very  exalted 
personage,  and  to  pay  him  that  awful  respect 
which  may  enable  him,  with  greater  ease,  to 
carry  on  the  business  of  government. 

The  first  attribute  which  the  law  ascribes  to 
the  king  is  sovtreigntyy  or  pre-erhinence  ;  as  the 
minister  of  God  he  is  inferior  to  no  man^  depen- 
dant on  no  man,  accountable  to  no  man  on  earth  : 
for  if  any  foreign  jurisdiction  had  any  power 
over  him,  a?  \Vas  formerly  claimed  by  the  pope, 
there  would  De  an  end  to  British  independence ; 
and  if  such  authority  were  vested  in  any  domestic 
tribunal,  the  destruction  of  the  government  would 
soon  follow.  Such  was  the  effect  of  the  mock 
trial  of  king  Charles  I.  That  unhappy  prince, 
firmly,  consistently,  and  constifutlonalli/  denied 
the  authority  of  the  court  that  condemned  hkn. 
But  in  vain  did  he  plead  his  own  rights  and 
those  of  his  people,  before  a  tribunal  erected  by 
democratic  violence,  which  tiampling  upon  the 
law  of  the  land,  completely  overturned  the  con- 
stitution. If,  indeed,  the  king  invade  the  rights 
of  the  subject,  either  by  private  injuries  or  pub- 
lic oppressions,  the  law  has  provided,  in  both 
cases,  a  remedy.  Should  any  person,  for 
instance,  have  any  just  demand  on  the  king,  in 
point  of  property,  he  must  petition  him  in  his 
o  2 
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court  of. chancery,  where  his  lord  chancellor  will 
administer  right  as  a  matter  of  grace,  though  not 
upon  compulsion. 

So  likewise  in  cases  of  ordinary  public  oppres* 
sion ;  as  the  king,  politically  speaking,  can  do 
no  wrong,  impeachments  and  indictments  will 
lie  against  those  evil  counsellors  and  wicked 
ministers^  without  whose  bad  advice  and  criminal 
iissistance  the  king  could  not  misuse  his  power, 
nor  act  in  contradiction  to  the  laws  of  the  land. 

Another  political  attribute  of  the  king  is  abso^ 
lute  perfection.  The  ancient  and  fundamental 
maxim,  that  "  the  king  can  do  no  wrong,'*  does  • 
not  mean  that  he  is  not  subject  to  the  same 
passions  and  infirmities  as  other  men ;  but  that 
the  constitution  has  prescribed  no  mode  by  which 
he  can  be  made  persanallj/  amenable  for  any 
wrong  that  he  may  actually  commit.  The  law 
will  therefore  presume  no  wrong  where  it  has 
provided  no  remedy.  And,  in  fact,  the  invio- 
lability of  the  king  is  essentially  necessary, 
not  for  his  own  private  gratification,  as  the 
ignorant  are  too  apt  to  suppose ;  but  for  the 
preservation  of  the  liberty  of  his  subjects.  The 
king,  like  the  sun,  shines  not  so  much  to  exhibit 
his  own  splendor,  as  to  animate  all  around  him. 
He  is  the  centre  of  attraction ;  around  which 
the    different  bodies    in    the  political    system 
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revolve,  and  by  whose  influence  they  are  pre- 
served ill  their  proper  places  and  order.  The 
king  is  not  capable,  politically,  of  even  thinking 
wrong.  For  should  he  make  any  grant,  for 
instance,  contrary  to  reason,  or  prejudicial  to 
the  state^  or  to  any  individual,  the  law  will  not 
impute  any  blame  to  him  ;  but  suppose  that 
he  was  misled  and  ill-advised^  and  thereupon 
such  grant  is  rendered  void.  The  two  houses 
of  parhament,  however,  have  a  constitutional 
right  of  remonstratmg  and  complaining  to  the 
king,  even  of  those  acts  of  royalty  which  are 
properly  his  own.  This  is  often  done  in  can- 
vassing the  messages  to  each  house,  signed  by 
the  king,  and  in  deliberating  on  his  speeches 
from  the  throne.  Yet  to  preserve  decency  and 
the  freedom  of  debate,  the  members  usually 
consider  the  speeches  and  messages  from  the 
throne,  as  the  compositions  of  the  ministers  of 
state ;  and  ttierefore  have  always  thought  them- 
selves at  liberty  to  examine  every  proposition  in 
them  with  freedom.  This  privilege,  however, 
of  examining  the  personal  acts  of  the  sovereign,, 
belongs  exclusively  to  the  houses  of  parliament, 
and  is,  even  there,  to  be  exercised  with  all  due 
respects 

A   third  legal  attribute  of   the  king>    is  his 
perpetuity',  for  tlie  law  ascribes  to.  him,  in  his 
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political  capacity,  absolute  immortality.  The 
king  never  dies.  Edward  or  George  may  die, 
but, the  king  survives  :  because,  immediately  on 
the  natural  death  of  the  sovereign,  his  regal  or 
imperial  dignity  is  vested,  by  act  of  law,  in  his 
heir,  who,  without  any  interregnum  or  interval, 
is  king,  to  all  intents  and  purposes.  And 
through  the  tenderness  of  the  law,  the  death  of 
the  king  is  usually  termed  his  demise :  the 
meaning  of  which  expression  is,  that  in  conse- 
quence of  the  disunion  of  the  king's  natural  and 
political  body,  the  kingdom  is  transferred,  or 
demised,  to  his  successor ;  and  thus  the  royal 
dignity  remains  perpetual. 

Beside  these  attributes,  the  king  is  possessed 
of  many  other  powers  and  authorities,  as  branches 
of  his  royal  prerogative  ;  in  the  due  application 
of  which  consists  the  executive  power.  The 
king  is,  in  law,  properly  speaking,  the  sole 
magistrate  of  the  nation;  all  other  magistrates 
deriving  their  power  and  authority  from  him. 

In  the  exercise  of  the  prerogatives  which  the 
law  has  given  to  the  king,  he  is  absolute  and 
inesistable.  Yet  if  that  exertion  be  in  its  conse- 
quences manifestly  to  the  injury  of  the  state, 
the  parliament  will  call  his  advisers  to  a  severe 
account. 
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The  executive  prerogatives  of  the  king  may 
be  viewed,  either  with  respect  to  the  intercourse 
of  this  with  other  nations  ;  or  with  regard  to  its 
own  civil  polity  and  domestic  government. 

With  regard  to  other  nations,  the  king  is 
considered  as  the  representative  or  delegate  of 
his  people  :  what,  therefore,  is  done  by  him  in 
this  relation,  is  the  act  of  the  whole  community; 
but  what  is  done  without  the  king's  concurrence, 
is  only  the  acts  of  private  men.    , 

The  king  has  the  sole  power  of  sending  and 
receiving  ambassadors.  The  rights,  the  duties 
and  privileges  of  ambassadors,  are  determined 
by  the  laws  of  nature  and  nations.  An  am- 
bassador is  not  subject  to  the  municipal  laws 
of  the  country  to  which  he  is  sent;  but  if 
he  grossly  oi!^nd,  or  make  any  ill  use  of  his 
character,  he  may  be  sent  home  to  his  master, 
and  accused  before  him.  However,  in  the  year 
1654,  during  the  protectorate  of  Cromwell,  Don 
Pantaleon  Sa,  the  brother  of  the  Portuguese 
ambassador,  who  had  been  joined  with  him  in 
the  same  commission,  was  tried,  convicted,  and 
executed,  for  the  atrocious  murder  of  one  Mr. 
Greenaway,  upon  the  Royal  Exchange  :  but 
Mr.  Hume  observes,  "  the  laws  of  nations  were 
"  here  plainly  violated."  Yet  such  was  the 
dread  of  Cromwell,  that  the  court  of  Lisbon 
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were  obliged  to  acquiesce  in  the  procedure,  and 
soon  after  signed  a  treaty  of  peace  and  alliance 
with  the  protector. 

In  the  reign  of  queen  Anne,  it  was  argued 
before  the  judges,  whether  a  foreign  ambassador, 
or  any  of  his  retinue,  can  be  prosecuted  for 
debts  contracted  in  this  country.  The  question, 
however,  was  never  determined.  The  inquiry 
was  instituted,  in  consequence  of  the  arrest  of 
the  ambassador  of  Peter  the  Great,  czar  of  Mus- 
covy ;  who  was  taken  out  of  his  coach  in  London, 
for  a  debt  of  £.50,  which  he  had  contracted 
there.  At  which  the  czar  was  so  enraged  that 
he  insisted  that  all  who  were  concerned  in  the 
affair  should  be  pimished  with  instant  death. 
Instead  of  com^:. lying  with  this  extravagant  de- 
mand, the  quean  directed  her  secretary  to  inform 
the  cz^,  "that  she  could  inflict  no  punish- 
'^  ment  upon  any,  even  the  meanest  of  her 
"  subjects,  unless  v/arranted  by  the  law  of  the 
*'  land ;  and  therefore  was  persuaded  that  he 
*'  would  not  insist  upon  impossibilities/'  But 
an  act  of  parliament  was  immediately  passed  to 
prevent  the  like  in  future;  and  this  was  sent 
elegantly  engrossed  and  illuminated  to  the  czar, 
by  a  special  ambassador,  with  a  letter  from  the 
queen,  which  gave  full  satisfaction  ;  and  the 
offenders  were  discharged  from  all  further  pro- 
secution. 
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The  king's  prerogative  extends  to  the  making 
ot*  treaties,  leagues,  and  alliances,  with  foreign 
powers  ;  and  these  treaties,  &c.  so  made  by  the 
king,  bind  the  whole  nation ;  but  his  ministers 
are  accountable  to  parliament  for  their  conduct 
in  advising  the  ratification  of  such  treaties  as 
may  be  deemed  prejudicial  to  the  national 
interest. 

The  king  has  also  the  sole  power  of  making 
peace  or  war.  But  according  to  the  law  of 
nations,  a  declaration,  of  war  ought  always  to 
precede  the  actual  commencement  of  hostilities  ; 
that  it  may  be  clearly  ascertained,  that  the  war  is 
not  the  act  of  private  persons,  but  the  will  of  the 
\vhole  nation,  expressed  by  the  authority  of  its 
legislative  representiitive.  The  power  of  con- 
cluding peace  is  of  course  vested  in  the  same 
hands  ;  the  parliament  having  the  same  salutary 
check,  in  both  cases,  upon  the  conduct  of  the 
ministers,  who  are  the  king's  advisers. 

During  a  state  of  ^varfare,  it  is  usual  for  the 
king  to  grant  letters  of  marque  and  reprisals  to 
his  subjects,  under  his  great  seal;  which  autho- 
rize them  to  attack  and  seize  the  property  of  the 
enemy,  without  hazard  of  being  condemned  as 
robbers  or  pirates.  This  privilege  the  king 
bestows,  in  virtue  of  his  prerogative.^  By  au- 
thority, likewise,  of  the  king's  sign  manual,  or 
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licenses  from  his  ambassadors  abroad,  passports 
are  granted,  which  allow  persons  a  safe-conducfe 
from  one  nation  to  another. 

In  domestic  affairs,  the  king's  prerogative 
places  him  in  a  great  variety  of  characters.  As 
a  constituent  part  of  the  legislature,  he  has  the 
prerogative  of  rejecting  such  provisions  of  par- 
hament  as  he  judges  improper  to  be  passed  into 
a  law.  The  expediency  of  which  privilege  has 
already  been  shewn. 

The  militari/  i>ower  is -lodged  solely  in  the 
king,  as  the  generalissimo,  or  first  in  military 
command,  within  the  kingdom  :  and  by  virtue 
of  his  prerogative,  he  raises  and  regulates  fleets 
anti  armies.  And  by  statute  13  Car.  II.  ch.  6. 
he  has  '^  the  sole  command  of  all  fleets  and 
''  armies,  of  forts,  and  of  all  other  places  of 
*"'  strength  in  the  kingdom ;  so  that  the  houses  of 
^^  parliament  cannot,  nor  ought  to  pretend  to  the 
"  same."  So,  also,  by  the  same  power,  the  king 
can  erect  beacons,  lighthouses,  and  sea  marks, 
at  his  pleasure  ;  and  if  the  owner  of  the  land,  or 
any  other  person,  shall  destroy  them,  or  shall 
take  down  any  tree,  steeple,  or  other  known  sea 
mark,  he  shall  forfeit  of'.lOO,  or  upon  inability  to 
pay,  shall  be  ipso  facto  outlawed. 

Although  every  person  assumes  the  liberty  of 
going  abroad  whenever  he  pleases,  yet,  undoubt-? 
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edly^  if  the  kins:  issue  bis  writ  of  prohibition 
under  the  great  seal,  or  commanding  his  return 
when  abroad ;  and  in  either  case  the  subject 
disobey,  it  is  a  high  contempt  of  the  king's 
prerosrative,  for  wliich  the  offender's  lands  shall 
be  seized  till  his  return  ;  and  then  he  is  liable  to 
fine  and  imprisonment. 

Again,  although  the  original  power  of  judica- 
ture is  lodged  in  the  society  at  large  ;  yet  the 
king  by  his  prerogative,  is  the  public  distributor 
of  justice  to  all  his  subjects  ;  and  this  he  conveys 
to  them  through  the  channels  of  the  different 
courts,  which  are  erected  solely  by  his  atithority. 
There  the  proceedings  generally  run  in  his  name, 
pass  under  his  seal,  and  are  executed  by  his 
officers. 

But  such  isiv:he  infirmity  of  human  nature, 
that  were  the  judges  in  any  way,  as  formerly, 
dependant  on  the  crown,  they  would  doubtless 
be  under  strong  temptations,  in  many  instances, 
to  pollute  the  pure  streams  of  justice,  and  sacri- 
fice the  interests  of  the  subjects  to  the  caprice 
and  oppression  of  those  in  power.  '  And  there- 
fore his  present  Majesty  began  his  paternal  reign 
with  declaring,  "  that  lie  looked  upon  the 
"  independence  and  uprightness  of  the  judges, 
**  as  essential  to  the  impartial  administration  of 
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'^  justice ;  as  one  of  the  best  securities  of  the 
^'  rights  and  liberties  of  his  subjects;  and  as 
^'  most  conducive  to  the  honour  of  the  crown." 
Whereupon  an  act  was  passed,  by  which  the 
judges  are  now  continued  in  office  notwithstand- 
ing the  demise  of  the  crown;  and. cannot  be 
removed  but  by  a  joint  address  of  both  houses  of 
parliament  to  the  king.  Their  salaries,  also, 
are  liberal  and  certain  ;  and  when  incapacitated 
for  their  important  duties  by  age  or  infirmity, 
they  retire  upon  a  pension,  fixed  by  law. 

But  this  independence  of  the  judges  is  not  the 
only  circumstance  which  excites  our  admiration. 
The  existence  o(  the  judicial,  distinct  from  both 
the  executive  and  legislative,  powers,  is  that 
which  gives  an  English  court  of  justice  )he 
preeminence  over  all  others ;  /aid  renders  it, 
more  than  anything  else,  a  preservative  of  the 
public  liberty.  For,  if  the  judicial  and  legisla- 
tive powers  were  united,  it  is  obvious  that  the 
lives  and  liberties  of  the  subject  would  be  at  the 
ilisposal  of  arbitrary  judges,  who  would  not  be 
guided  in  their  decisions  by  any  fundamental 
principles  of  law,  but  by  their  own  opinions. 
And  the  consequences  of  an  union  between  the 
judicial  and  executive  authorities  would  be  still 
more  dangerous;  for  then  the  privy  council 
would  be  under  strong  temptations  to  Expound 
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the  law  in  that  way  that  would  be  supposed  to 
be  most  agreeable  io  the  crown. 

We  see  then  that  this  single  act  of  our  gracious 
sovereign  in  recommending  to  his  parliament  so 
important  a  measure,    has  been  the  mean  of 
fortifying    our    liberties    with    a    very    strong 
additional  barrief.      This   alone   would   justly 
have  endeared  the  king  to  his  subjects,  had  he 
given  no  subsequent  proofs  of  his  earnest  desire 
to  extend  their  civil  and  religious  liberties.     This 
patriotic   act   of  the   king   is    unexampled   in 
history.     What  -was  the  great  charter  of  our 
liberties,  but  the  involuntary  grant  of  a  cowardly 
tyrant?     What  were  the  religious  advantages 
obtained  at  the  reformation,  but  the  unforeseen 
effects  of  the  violence  of  a  capricious  monarch  ? 
What  were  the  civil  privileges  secured  during 
the  reigns  of  the  Stuarts,  but  the  reluctant  con- 
cessions of  princes,^  who  could  not  resist  their 
parliewnents  ?    What,  in  short,  were  even  the 
blessings  of  the   glorious  revolution,    but  the 
conciliating  measures  of  a  sovereign  whose  title 
rested  entirely  upon  the  national  feeling?     But 
in  this  measure  we  behold  the  unbiassed,  disin- 
terested conduct  of  a  wise  and  virtuous  king, 
solicitous  to  provide  for  the  happiness  of  his 
people. 

The  king's  prerogative  likewise  invests  him 
with  the  privilege  of  pardoning  offences.     For 
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being  the  prosecutor  in  all  criminal  proceedings, 
it  is  reasonable  that  he  should  enjoy  the  delight 
arising  from  a  judicious  exercise  of  the  power  of 
forgiving  injuries. 

Although  his  Majesty  cannot  personally  dis- 
tribute justice,  yet  in  the  eye  of  the  law  he 
is  always  present  in  his  courts.  His  judges 
are  the  mirror  by  w^hich  his  image  is  reflected. 
And  hence,  in  virtue  of  his  prerogative,  the 
king  is  said  to  possess  a  legal  ubiquity. 

Another  branch  of  the  prerogative,  is  the 
power  of  issuing  proclamations.  Not  that  pro- 
clamations can  make  a  new  law,  or  dispense 
"with  one  already  enacted  ;  or  that  they  ap« 
binding  upon  the  subject,  only  as  they  promul- 
gate any  known  and  acknowledged  law.  But  as 
the  time,  manner,  and  circumstances,  of  putting 
laws  into  execution  must  frequently  be  left  to 
the  discretion  of  the  executive  magistrate;  his 
proclamations  are  obligatory,  when  they  only 
enforce  the  laws  already  made,  and  do  not  go  to 
enact  new  or  dispense  with  old  ones.  It  is  an 
established  law,  for  instance,  that  the  king  may 
prohibit  any  of  his  subjects  from  leaving  the 
realm.  A  proclamation,  therefore,  laying  an 
embargo  upon  all  shipping  in  time  of  war,  has 
the  full  force  of  an  act  of  parliament ;  but  a 
proclamation  laying  an  embargo  in  time  of  peace 
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upon  all  vessels  laden  with  wlieal,  is  contrary 
to  law.     And  yet  the  celebrated  lord  Camden, 
who,  as  will  be  hereafter  seen,  during  the  period 
he  filled  the  office  of  chief  justice  of  the  common 
pleas,  so  distinguished  himsejf  as  the  maintainer 
and  defender  of  the  genuine  principles  of  the 
constitution ;    soon   after  his   elevation   to    the 
chancellorship,  defended  the  ministry,  upon  the 
ground  of  state  necessiti/j  for  having  issued  in 
time  of  peace,  a  proclamation,  laying  an   em- 
bargo   upon    the    exportation    of  corn.     The 
advisers  of  this  measure  (which,  although  ex- 
pedient, "was  certainly   unconstitutional),  were 
indemnified  by  a  special  act  of  parliament.    But 
lord  Camden  contended  in  a  debate  in  the  house 
of  lords,  that  no  indemnity  was   necessary  for 
him  and   his  colleagues  ;  asserting,  with  some 
warmth,  that  (he  measure  was  at  most  "  but  a 
''forty   days   tyranny:'*     The    fact  aftbrds   a 
striking   illustration  of  the  wisdom  which   was 
manifested,  in  making  the  judges  independent  on 
the  crown. 

Proclamations,  however,  which  are  contrary 
to  law,  do  not  bind  the  subject,  who  cannot  be 
punished   for  his   disregard   of  them.     Ifence, 

*  Belsham's  Memoirs  of  the'Reign  ofGeorielil.  yoi.  I. 
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when  seven  of  the  bishops  were  prosecuted  for  a 
libel,  because  they  presented  a  petition  to  the 
throne,  humbly  shewing  that  they  could  not 
comply  with  a  proclamation  of  king  James  11. 
which  went  to  dispense  with  an  existing  law, 
they  were  fully  acquitted  of  the  charge. 

The  customary  style  in  proclamations  and 
other  official  acts  of  the  king  which  runs  in  the 
plural  number  we,  instead  of  the  singular  /,  is 
said  to  have  been  introduced  by  king  John, 
about  the  year  1199 ;  who  probably  employed  it 
to  communicate  part  of  the  merit  of  his  measures 
to  the  council  who  gave  him  their  advice. 

As  it  is  impossible  that  atiy  government  can  be 
carried  on  without  a  due  subordination  of  rank, 
the  king,  by  his  prerogative,  possesses  the 
power  of  conferring  honours  arid  dignities. 

Nothing  can  be  more  proper  than  that  this 
power  should  be  in  the  king.  For  the  law 
supposes,  that  he  who  employs  his  subjects  is 
the  best  judge  of  their  merits  and  services  ;  and 
concludes,  that  he  will  bestow  honours  upon 
none  but  those  who  really  deserve  them. 

The  conferring  of  titles  of  honour  is  either 
expressed  in  writing,  by  writ  or  letters  patent, 
as  in  the  creation  of  peers  and  baronets ;  or  by 
corporeal  investiture,  as  in  the  creation  of  a 
knight. 
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The  king  can  create  new  officer  as  well  as  new 
titles,  but  cannot  annex  new  fees  to  them,  nor 
add  new  fees  to  old  established  offices,  for  this 
would  be  taxing  the  subject  without  his  consent; 
and  no  kind  of  taxation  can  be  legal  but  by  an 
act  of  parliament. 

The  granting  of  privileges  to  individuals, 
alsoj  such  as  place  or  precedence,  and  charters 
to  corporations,  is  equally  the  prerogative  of  the 
crown  as  the  conferring  of  titles  and  offices. 

There  is  another  light  in  which  the  law  view* 
the  king  with  regard  io  his  prerogative  ;  it  con- 
siders him  as  the  arbiter  of  commerce.  Thus 
the  king  settles  the  establishment  of  public  marts 
and  fairs,  with  the  tolls  thereunto  belonging. 
He  also  regulates  the  weights  and  measures,  and 
the  coining  of  money,  to  whicli  his  authority 
only  can  give  currency.  -\Yith  respect  to  coin- 
ing, it  is  necessary  that  the  materials,  impression, 
and  the  denomination  be  attended  to. 

The  money  of  England  was  formerly  either 
gold  or  silver  ;  none  other  being  issued  till  king 
Charles  II.  in  1672,  coined  and  gave  currency 
to  copper  farthings  and  halfpennies.  It  must  be 
stamped  by  the  authority  and  with  the  e&igy  of 
the  king  ;  and  as  to  its  denomination,  the  king's 
proclamation  must  fix  its  value. 

The  king's  proclamation  gives  currency  also 
to  foreign  coin  -,  and  his  Majesty  may,  at  any 
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time,  cry  down  any  coin  of  the  kingdom,  and 
make  it  no  longer  currents 

Lastly,  in  virtue  of  his  prerogative,  the  king 
is  considered  by  the  constitution  as  the  supreme 
head,  in  earthy  of  the  church  of  England.  A 
distinction  which  did  not  originate  at  the  refor- 
mation as  some  imagine,  but  which  was  inherent 
in  the  crown  long  before  the  time  of  Henry  YIII. 
as  appears  by  many  authors,  both  lawyers  and 
historians,  according  to  Sir  Edward  Coke. 

It  is  certain  that  the  king's ,  supremacy  is 
acknowledged  not  only  by  the  canons  and  articles 
of  the  church,^  by  the  26  Hen.  VHI.  ch.  1. 
and  other  acts  of  parliament ;  but  is  recognised 
likewise  by  the  common  law  of  the  land.  By 
all  these  laws,  the  king  is  considered  as  head  of 
the  church  of  England,  U7ider  God,  Not  that 
the  king  usurps  the  headship  of  Christ  over  his 
spiritual  church>  but  merely  exercises  authority 
over  that  part  of  the  visible  church,,  which  is 
established  by  law  in  his  dominions.  In  every 
christian  society  there  must  be  rules,  that  all 
things  may  be  done  '^  decently  and  in  order." 
Rules^  imply  a  power  lodged  somewhere  to 
enforce  them ;  and  this  power  in  the  church  of 
England  the  law  has  vested  in  the  king.  By 
this  authority,  the  king  convenes,  prorogues, 
restrains,  regulates,  and  dissolves  all  synods  and- 
ecclesiastical  convocations. 
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The  convocation  of  the  clergy  in  England  is 
the  miniature  of  a  parliament,  wherein  the 
archbishop  presides  with  regal  state  ;  the  tipper 
house  of  bishops,  represents  the  house  of  lords  ; 
and  the  lower  house,  composed  of  representatives 
of  the  several  dioceses  at  large,  and  of  each 
particular  chapter  therein,  resembles  the  house 
of  commons,  with  its  knights  of  the  shire  and 
buro:esses.  This  constitution  is  said  to  have  been 
owing  to  the  policy  of  Edward  I.  who  introduced 
i^t  as  a  method  of  taxing  the  clergy  by  their  own 
consent. 

An  assembly  of  the  English  clergy,  however, 
is,  doubtless,  almost  as  old  as  the  settlement  of 
Christianity  in  Britain.  For  the  bishop  of  every 
diocese  had  here,  as  in  all  other  christian  coun- 
tries, the  power  of  convening  the  clergy  of  his 
diocese  in  a  common  synod,  council,  or  convo- 
cation, and  of  transacting  with  them  such  affairs 
as  specially  related  to  the  order  and  government 
of  the  churches  under  his  jurisdiction.  But  in  the 
year  1664,  by  a  private  agreement  between  the 
archbishop  and  the  lord  chancellor  Clarendon 
and  other  the  king's  ministers,  it  was  concluded 
that  the  clergy  should  silently  wave  the  privilege 
of  taxing  their  own  body,  and  allow  themselves 
to  be  included  in  the  money  bills  prepared  by 
the  commons.     Since  that  time  the  clergy^  have 
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been  permitted  to  vote  as  other  freeholders  in 
electing  knights  of  the  shire  ;  a  privilege  Avhich 
before  they  did  not  enjoy.  This  has  made  the 
convocations  unnecessary  to  the  crown,  and 
merely  nominal  in  themselves.  It  is  nevertheless 
agreed,  that  the  convocations  are  of  wght  to.be 
assembled  with  every  new  parliament ;  and  that 
they  may  act  and  proceed  as  provincial  councils, 
when  his  Majesty  in  his  royal  wisdom  shall 
judge  it  expedient.  But  the  clergy  falling  out 
amongst  themselves  in  the  reign  of  queen  Anne, 
they  have  never  since  been  allowed  to  transact 
any  business. 


CHAPTER  XIIL 

Of  tlic  REFENUE, 

As  the  advantages  of  civil  government  are  very 
great,  so  the  administration  of  it  is  necessarily 
attended  with  considerable  cxpence.  It  is  but 
reasonable,  too,  that  the  people  who  derive  the 
benefit  resulting  from  this  ordinance  of  God, 
should  contribute  towards  the  defraying  of  the 
•unavoidable  public  expenditure.     This  should 
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be  clone  with  cheerfulness,  because  "  rulers  are 
"  God's  ministers  aftencling  continually  upon 
"  this  very  thing."  Thai  is,  with  them  rests 
the  power  of  levying  tribute,  au'd  to  them  is 
committed  the  proper  application  of  it,  for  the 
good  of  the  community. 

Taxes  probably  had  their  origin  from  those 
levied  by  Solon,  at  Athens,  540  years  before 
Christ.  But  the  first  paid  in  money  in  this 
country  were  in  1067;  yet  subsidies  in  kind  con- 
tinued till  about  1S77. 

By  the  put)lic  revenue,  is  to  be  understood 
those  supplies  which  are  granted  to  his  Majesty 
to  enable  him  to  support  his  dignity  and  main- 
tain his  authority  and  power.  It  is,  in  fact,  a 
portion  of  his  property  which  .every  subject 
contributes  to  the  exigencies  of  the  state,  in 
order  to  secure  the  rest. 

It  is  just,  that  they  who  are  encumbered  with 
the  management  of  public  affairs,  should  be 
amply  remunerated.  And  it  is  for  the  benefit 
of  the  people  that  their  first  magistrate,  his 
family,  and  attendants,  should  be  supported 
with  dignity  and  splendor ;  Ihey  are,  therefore, 
very  shallow  politicians  who  would  attempt  to 
pluck  one  feather  from  the  plumage  of  royalty. 

The  revenue  may  be  denominated,  either 
•rdinary,  or  extiaordinary. 
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'  In  the  term  ordinary  revenue,  15  included  that 
which  has  subsisted  in  the  crown  time  out  of 
mind ;  or,  which  has  been  granted  by  parliament 
by  way  of  exchange  for  such  of  the  king's 
hereditary  revenues  as  were  found  inconvenient 
to  the  subject. 

The  right  which  the  commons  enjoy  of  grant- 
ing supplies  to  the  crown,  was  gradually  ascer- 
tained to  be  inherent  in  the  people.  The  celebrated 
Sir  Thomas  More  appears  to  have  been  the  first 
man  who  had  the  courage  to  oppose  a  subsidy 
demanded  by  Henry  VII.  This  he  did  wilJi 
such  effect,  although  a  very  young  man,  not 
more  than  21  years  of  age,  that  the  house  actur 
ally  refused  the  supply.* 

The  crown,  indeed,  is  now  in  a  great  measure 
dependant  upon  the  people  for  its  ordinary  sup- 
port and  subsistence.  In  this  very  peculiarhy 
of  the  constitution,  consists  that  fascinating 
charm,  '^hich  always  softens  ^^  the  insolence  of 
**  office,"  and  has  sometimes  melted  the  heart 
of  tyranny  itself  into  courtesy  and  kindness. 
This  salutary  check  in  the  hands  of  the  people, 
prevents  the  government  from  becoming  de- 
spotic ;  whilst  the  absolute  power  of  the  king  to 
dissolve  the  parliament  at  his  pleasure,  preserves 
it  from  licentiousness  and  anarchy. 

Watk-INS*  Biographical  Diclionarj', 
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Lords  of  manors,  however^  and  other  subjects, 
frequently  regard  that  as  their  own  inherent 
right,  which,  in  fact,  has  been  vested  in  their 
ancestors  by  our  earher  princes,  to  whom  it 
origirreilly  belonged  as  part  of  the  royal  revenue. 

To  the  king's  ordinary  revenues  belongs  the 
custody  of  all  the  lay  revenues,  lands,  and  tene- 
ments which  appertain  to  an  archbishop's  or 
bishop's  see;  and  which,  upon  the  vacancy  of 
any  bishoprick,  are  immediately  the  right  of  the 
kins:.  This  was  formerly  a  source  of  srreat 
emolument  to  the  crow«  ;  but  is  now  by  custom- 
ary indulgence  reduced  almost  to  nothing ;  for 
at  present  all  the  temporalities  are  restored  un- 
touched to  the  new  bishop  at  his  consecration. 

The  privilege  which  the  king  has  of  sending 
one  of  his  chaplains  to  the  new  bishop  to  be 
maintained  by  him  until  he  provides  him  with  a 
benefice,  is  called  the  king's  corodi/ ;  but  this  is 
become  an  obsolete  practice. 

Again,  the  first  fruits  and  tenths  of  all  spiritual 
preferments  in  the  kingdom  were  formerly  a 
branch  of  the  royal  revenue.  The  fust  fruits 
are  the  first  whole  year's  profits  of  any  spiritual 
preferment;  and  the  tenths,  the  tenth  part  of 
Uie  annual  profit  of  each  living.  All  of  which 
originated  in  the  superstitious  devotedness  of  the 
popiih  clergy  to  the  holy  see  ;  and  being  seized 
Q 
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by  the  rapacity  of  Henry  V^IH.  were. added  to 
the  crown  at  the  reformation.  The  justice, 
however,  of  queeri  Anne,  restored  to  the  church 
what  had  beeii  so  violently  wrested  from  it. 
And  in  performing  this  laudable  act,  the  wisdom 
of  her  Majesty  was  no  less  conspicuous  than  her 
equity  ;  for  she  granted  her  royal  charter,  which 
was  afterwards  confirmed  by  act  of  parliament, 
whereby  all  the  first  fruits  and  tenths  due  to  the 
crown,  are  vested  in  the  names  of  trustees  for 
ever  ;  to  form  a  perpetual  fund,  for  the  purpose 
of  augmenting  small  livings.  This  is  what  is 
usually  called  queen  Aunt's  bounty.  The  trus- 
tees of  which  are  now  erected  into  a  corporation, 
and  have  authority  to  make  rules  and  orders  for 
the  distribution  of  this  fund. 

Another  part  of  the  ordinar}'  revenue,  is  the 
rents  and  profits  of  the  demesne  lands  of  the 
crown,  being  either  a  share  reserved  to  the 
crown  at  the  original  distribution  of  property, 
or  such  as  fell  to  it  by  forfeitures,  or  other  means. 

The  prerogative  of  purveyance  and  preemp- 
tion, also,  was  anciently  a  source  of  considerable 
profit  to  the  king;  but  falling  into  disuse,  during 
the  interregnum,  the  parliament  afterwards  grant- 
ed to  king  Charles  II.  his  heirs  and  successors 
for  ever,  fifteen  pence  per  barrel  on  all  beer  and 
ale  sold -in  the  kingdom,  in  exchange  for  the  old 
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privileges  which  had  become  so  oppressive  to 
the  people.  Besides  this  hereditary  excise,  cer- 
tain rents  also  were  paid  to  the  crown  by  such 
persons  as  were  hcensed  to  sell  wine.  But  this 
part  of  the  ordinary  revenue  was  abolished  by 
statute  30  Geo.  II.  ch.  9.  and  an  annual  sum 
of  of. 7000.  per  annum  issuing  out  of  the  new 
slanip  duties  imposed  on  wine  licenses,  was 
settled  on  the  crown  in  its  stead. 

There  are  several  other  ancient  sources  of  the 
ordinary  revenue  which  are  now  of  little  moment; 
and  need  only  to  be  mentioned  ;  such  as,  royal 
fish,  shipwrecks,  treasure-trove,  waifs,  and  es- 
trays;  these  under  certain  circumstances  are 
vested  in  the  crown,  as  being  goods  in  which  no 
'one  else  claims  a  property. 

Confiscations  of  property,  or  forfeitures  of 
lands  and  goods  for  offences,  are  likewise  a  part 
of  the  ordinary  revenue  of  the  king.  Tlicre  i? 
one  particular  forfeiture,  called  a  "  dcodarni ;'' 
namely^  tlie  forfeiture  to  tlie  king  of  wliatever 
occasions  the  death  of  a  person.  The  origin  of 
which  seems  to  have  been  this :  in  the  days  of 
popish  superstition,  it  was  thought  necessary  to 
pray  for  the  souls  of  departed  persons  ;  when^ 
therefore,  any  one  was  killed,  the  instrument  of 
death  was  forfeited  as  a  price  to  obtain  the 
prayers  of  the  church  for  the  soul   of  tiic  de- 
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ceased.  Hence  the  term  '*  deodand"  that  is, 
a  gift  to  God.  But  since  the  days  of  papal 
darkness,  the  forfeiture  goes  to  the  king  or  lord 
of  the  manor. 

The  king  being  esteemed  in  the  eye  of  the 
]aw^  the  original  proprietor  of  all  the  lands  in 
the  kingdom ;  those  lands  revert  to  him  which 
through  defect  of  heirs  cannot  be  claimed  by 
the  subject.  This  branch  of  the  ordinary  ;:eve- 
nue  is  called  escheats  of.  lands. 

The  custcdy  of  idoits  and  lunatics,  in  ancient 
times  increased  the  royal  income,  but  the  crown 
BOW  derives  no  profit  from  this  source. 

Such  is  the  proper  patrimony  of  the  king; 
which  was  formerly  productive  to  an  alarming 
and  oppressive  degree;  l^ut  fortunately  for  the 
subject,  these  hereditary  and  casual  profits  of 
the  crown  are  almost  all  alienated  from  it.  To 
supply  the  defects  of  which  other  methods  have 
been  adopted ;  and  these  constitute  the  king's 
extraordinary  revenue. 

This  extraordinary  reveni>e  is  comprised  under 
the  general  term  of  supplies,  which  are  granted 
"by  the  commons  of  Great-Britain  in  parliament 
assembled ;  who  vote  a  supply  to  his  Majesty, 
and  afterwards  consider  of  the  zmi/s  and  means 
of  raising  it.  But  although  a  vote  of  the  house 
of  commons  to   raise  a  supply,   be   in  general 
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esteemed  conclusive  ;  yd  the  taxes  cannot  be 
gathered  till  they  are  sanctioned  by  a  specific 
act  of  the  whole  Icgislalure.  These  supplies  are 
granted  by  the  subjects  to  enable  the  government 
to  secure  them  in  the  enjoyment  of  their  pro-- 
perty,  liberties,  and  lives. 

The  extraordinary  revenue  includes  the  taxes 
both  annual  and  permanent.  The  xi.mal  annual 
taxes  are  those  npon  laud  and  malt. 

The  land  tax,  as  it  now  stands,  was  adopted 
in  lieu  of  all  former  tenths,  fifteenths,  subsidies 
on  lands,  hydages,  scuta ges,  or  talliages  ;  and 
the  method  of  raising  it  is  by  charging  a  parti- 
cular sum  upon  each  county,  according  to  the 
valuation  given  in  A.  JJ.  1(39'2.  This  sum  is 
atjsessed  upon  individuals  by  commissioners  ap- 
pointed in  the  act,  being  the  principal  land- 
holders in  the  county,  and  by  their  officers.  -» 

The  malt  tax  is  also  an  annual  tax,  and  is 
under  the  management  of  the  commissioners  of 
excise.  It  has  existed  ever  since  1697,  but  has 
been  frequently  altered  by  additional  imposts, 
down  to  the  present  time. 

'Ihe  pcnnancjit  taxes  include  the  custofus;  by 
which  are  meant  the  duties,  toll,  or  tribute 
payable  on  merciiandise  exported  and  imported, 
'i'he  importing  or.  exporting  of  goods  without, 
paying :the.  customs,  is  called  smuggliffg;  whidv 
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is  punishable  with  confiscation  of  the  commodity. 
This  method  of  defrauding  the  pubhc  revenue, 
is  a  manifest  breach  of  the  divine  law ;  which 
commands  us^  to  '*"  render  unto  Caesar  the  things 
"  that  are  Caesar's ;"  and  to  give  unto  all  their 
dues  ;  ^'  tribute  to  whom  tribute  is  due,  custom 
'*  to  whom  custom.''  Indeed,  knowingly  to  pur- 
chase smuggled  goods,  is  as  bad  as  the  buying 
of  goods  knowing  them  to  be  stolen  :  for  wherein, 
in  a  moral  view,  does  the  difference  consist? 
IF  one  man  give  85.  for  that  which  is  worth  125. 
and  which  he  knows  to  have  been  stolen,  and 
another  give  the  sam6  sum  for  the  like  value, 
which  he  knows  to  have  been  smuggled,  the 
only  difference  between  them  seems  to  be  this  ; 
that  the  one  steals  4s.  out  of  his  neighbour's  house, 
whilst  the  other  in  effect  prevents  the  same  sum 
from  going  into  the  public  treasury.  Nut  that 
smuggling  is  exclusively  a  defrauding  of  the 
public  revenue;  the  wilful  evasion  of  the  pay- 
ment of  any  tax,  legally  imposed,  is  equally  a 
transgression  of  the  law  of  God.  However, 
therefore,  this  evil  practice  may  be  contended 
fot  from  worldly  motives,  it  cannot  be  defended 
upon  christian  principles. 

The  excise  duty  is  another  branch  of  perma- 
nent taxes  :  this  is  an  inland  impost  paid  either 
upon   the   consumption   of  the  commodity,   or 
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upon  the  retail  sale  of  it.  The  excise  laws  were 
first  establishetl  in  1643;  from  which  time  they 
have  gradually  been  extended  and  increased  to 
the  present  day. 

The  excise  laws  have  always  been  rendered 
exceedingly  objectionable  to  Englishmen,  be- 
cause of  their  infringement  on  British  libertj^ ; 
by  giving  officers  power  to  enter  the.  dwellino- 
houses  of  those  who  deal  in  exciseable  articles, 
at  any  hour  of  the  day  and  night ;  and  by  the 
summary  proceedings,  to  inflict  the  legal  penalties 
before  two  commissioners  or  justices  of  peace,  to 
the  utter  exclusion  of  a  trial  by  jury.  This 
rigorous  law  was  first  introduced  and  adopted  by 
the  republican  parliament,  whose  career  com- 
menced with  tlie  cry  of  liberty  and  reformation. 
These  reformers  not  only  began  this  mode  of 
entering  into  private  houses;  but  when  the  nation 
had  been  a  little  while  accustomed  to  it,  they 
openly  and  boldly  declared  ^'  the  impost  of 
^^  excise  to  be  the  most  easy  and  indifferent  levy 
"  that  could  be  laid  upon  the  people;"  and 
accordingly  continued  it  during  the  whole  of  the 
usurpation. 

If  we  expect  a  removal  of  our  grievances,  real 
or  imaginary,  either  from  a  change  in  the  form 
of  the  government,  or  of  the  persons  who  admi- 
nister it,  we  sliall  often  be  disappointed.     The 
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source  of  all  our  evils  lies  too  dcepl}'  to  be 
eradicated,  by  tbe  vviBdom  and  power  of  man  ; 
for  men  of  all  parties  and  opinions  alike  pailakc 
of  a  fallen  and  corrupt  nature.  *'  H^c  omnis 
'^  movhi  causa.''  Tbis  is  tbe  real  spring  from 
vvbicb  all  our  public  and  private  calamities  flow. 
WiioGver,,  tbereforcy  is  in  oftice^  or  wbatever  be 
tbe  form  of  the  government,  some  excess  of 
expenditure;  some  misapplication  of  th^  public 
money  ;  some  preferring  of  private  interest  to  tbe 
public  good ;.  and  some  anxiety  to  provide  for 
relatives  anrl  connexions,  may  naturally  be 
expected,  though  they  cannot  be  defended.* 
To  a  disregard  of  the  true  source  of  public  abuses, 
is  owing  that  exclusive  pretention  to  patriotism, 
which  usually  distinguishes  the  oppositionist  from 
the  minister,  of  state;  and  to  the  same  cause  we 
may  attribute  the  disappointment  which  is  gener 
rally  felt  upon  every  change  of  tlic  ministry, 
at  finding  that  the  candidate  for  office  pro- 
mised more  than  he  will  or  can  perform  when 
he  is  in  power.  *'  He  that  fallacies  he  should 
'*  benefit  the  public  more  in  a  great,  station  than 
*'  the  man  that  fills  it,  will  in  time  imagine  it  an 


*  Th€  author  takes  tkis  opporttinify^  of  acknowledging,  onc% 
for  all,  his  obligaUons  to  the  •writinjji  of  the  Rev,  and  learned- 
Mr.  Scottj  author  of  the  "  Family. Bible,"  fee,  &c. 


HEVENUB.  18^ 


*'  act  of  viilne  to  supplant  him  ;  and,  as  opposi- 
"'  tion  readily  kindles  into  hatred,  his  eagerness 
'^  to  do  thai  good  to  which  he  is  not  called,  will 
"  hetray  him  to  crimes,  which  in  his  original 
*'  scheme  were  never  purposed."*  Real  patrio- 
tism then  does  not  consist  so  much  in  a  systematic 
opposition  to  men  in  office,  as  in  a  conscientious 
discharge  of  the  duties  of  our  several  stations. 

The  sa/i  tax^  though  not  commonly  called  an 
excise,  because  under  the  management  of  dif- 
ferent commissioners,  yet  is  it  subject  to  the 
same  regulations  as  excise  duties,  and  makes  part 
of  the  extraordinary  revenue. 

The  most  popular  of  the  permanent  taxes> 
perhaps,  of  any,  is  the  postage  of  letters.  For 
whilst  the  government  derives  from  it  a  very 
considerable  sum  the  people  dispatch  their 
business  with  far  greater  ease  and  cheapness  by 
its  means,  than  they  could  do  in  any  other  w'ay. 
This  tax  originated  in  the  parliament  of  1643, 
and  the  rate  of  postage  has  been  increased  at 
different  tirpes  since. 

Postmasters  in  the  country  are  bound  to  deliver 
the  letters  to  the  inhabitants  ;  and  any  charge 
for  so  doing  is  illegal, 

*  See  (he  Rambler,  No.  8. 
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By  statute  42  Geo.  III.  ch.  81.  it  is  enacted, 
that  persons  sending  letters  and  packets  which 
ought  to  be  sent  by  the  post,  by  any  stage  coach, 
carts,  waggons,  or  any  other  conveyances  what- 
ever, are  hable  to  forfeit  the  sum  of  £.5,  to  be 
recovered  with  full  costs  of  suit  by  any  person 
who  shall  inform  and  sue  for  the  same.  But  this 
prohibition  does  not  extend  to  letters  sent  with 
and  concerning  goods  conveyed  by  any  known 
carrier  of  goods^  nor  to  letters  sent  by  any 
private  friend  in  his  journey,  or  by  any  messen- 
ger sent  on  purpose. 

There  is  another  branch  of  the  permanent 
taxes  which  is  very  beneficial  both  to  government 
and  the  people ;  and  that  ie,  the  stamp  dafi^, 
upon  various  kinds  of  paper  and  parchments. 
The  benefit  which  the  subject  derives  from  this 
tax,  arises  from  the  dilhculty  to  forge  any  kind 
of  deeds  of  any  standing,  being  hereby  increased. 
For  the  commissioners  of  stamps  are  often  varying 
Ihcir  marks,  which  are  imperceptible  to  all  but 
themselves. 

The  home  and  windoii)  tax,  a  part  of  the 
extraordinary  revenue,  was  first  established  by 
parliament  in  the  reign  of  Charles  If.  by  an 
impost  called  the  hearlh  money.  This  Wti& 
abolished  by  statute  1  W.  and  M.  ch.  10.  but 
in  six  years  afterwards  was^  virtually  revived  by  a 
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tax  of  3s.  per  house,  and  also  upon  all  windows 
exceeding  nine  ;  whicli  rate  has  been  giadiiallj 
ii\creasing  to  its  present  amount.  The  surveyors, 
commonly  called  window  peepers,  are  Allowed  by 
law  to  survey  the  outside  of  wiudows  ;  and  twice 
a  year  to  pass  through  any  house,  into  any  court 
or  yard  to  inspect  the  windows  there  ;  but  have 
no  right  or  power  to  examine  the  number  of 
windows  by  going  about  the  inside  of  the  house. 

The  duty  arising  from  licences  to  hachkey 
coaches  and  chairs  in  and  about  London,  is 
another  {)art  of  the  public  rev-enue.  In  1654, 
two  hundred  hackney  coaches  were  allowed 
within  London  and  six  miles  round,  under  the 
direction  of  the  court  of  aldermen.  In  the  reign 
of  Charles  II.  ihey  were  increased  to  four  hun- 
dred. These  were  augmented  to  seven  hundred 
by  statute  5  W.  and  M.  ch.  2C.  and  the  duties 
vested  in  the  crown.  Since  which  time,  the 
number  has  been  raised  to  one  thousand  coaches 
and  four  hundred  chairs.  The  regulation  of 
which  is  under  a  jurisdiction,  whereby  a  very 
refractory  set  of  men  is  kept  in  tolerable  order, 
and  the  public  greatly  acconnnodated  at  a  small 
cxpence. 

Besides  the  imposts  already  mentioned,  there 
are  taxes  also  upon  pensions  and  offices  under 
the  crown,  upon  iiorscs,  carriages,  servants,  hair 


199  REVEXUE. 


powder,  dogs,  licences  for  shooting,  armorial 
bearings,  &c.  &c.  all  of  which  come  under  the 
general  denomination  of  the  king's  taxes;  and 
iOrm  a  part  of  the  permanent  duties. 

There  are  likewise  the  property  tax  and  some 
other  duties  which  go  under  the  tiame  of  *^  war 
^'  taxes;"  and  these  altogether  produce  yearly 
an  immense  sum.  The  principal  part  of  which 
is  applied  to  the  payment  of  the  interest  of  the 
national  debt. 

By  the  national  debt  are  meant  the  public  funds, 
which  was  an  evil  consequent  on  the  revolution 
in  1688.  After  this  great  event,  which  delivered 
us  from  popery  and  slavery,  the  expenccs  occa- 
sioned by  our  continental  wars  becajme  so  great, 
that  it  was  thought  unadviseable,  and  at  length 
found  impracticable,  to  raise  the  supplies  within 
the  year.  Large  sums  therefore  were  borrowed 
by  government,  and  permanent  taxes  raised  to 
pay  the  annual  interest  to  the  public  creditors  ; 
who  have  a  nominal  capital  in  the  funds,  which 
may  be  transferred  from  one  proprietor  to 
another. 

From  the  yearly  taxes,  the  maintenance  of  the 
king's  household  and  the  civil  list  arc  supplied. 
A  great  variety  of  items  is  included  in  the  pay- 
ments of  the  civil  list;  in  fact,  all  those  which 
in  any   shape   relate   to  tlie  civil   government. 
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Such  as  salaries  to  the  officers  of  state,  to  the 
judges,  and  to  the  king's  servants;  the  expences 
of  foreign  ambassadors  ;  the  maintenance  of  the 
queen  and  royal  family;  the  king's  private 
expenditure,  or  privy  purse ;  secret  service 
money;  various  bounties,  pensions,  and  the 
like. 

Pensions  and  sinecures  bestowed  personally  or 
relatively  for   services  to  the  state,  caimot  be 
objected  to  when  they  are  granted  with  di.icre- 
tion  ;  but  they  arc  greatly  abused  when  given 
without   any   regard    to    real    merit.      A    free 
governmejit  is  endangered,  whenever,  the  loy- 
alty of  its   subjects  is  purchased :    and  proba- 
bly no  state  has  ever  recovered  that  has  been  \^ 
once  generally  infected  with  the  fatal  distemper; 
o^  bribery.     It  is,    however,  in  a  moral  view,  rv 
that  the  evil  with  us  is  chiefly  to  be  dreaded. 
The   specious  patriot   may  indeed  ioflame   the    V 
popular  feelings  by  an  outcry  about  an  increase 
of  taxes  for  pensioners  and  placemen  ;  but  it  is 
probable  that  were  all  objectionable  sinecures  at 
once  abolished,  the  burdens  o£  the  state  would 
be  no  more  lightened  by  such  a  measure,  than  a 
first-rate  ship  distressed  in  a  storm  would  be,  by 
the  officers  throwing   over  board   their  pocket 
money   and   trinkets.     U  indeed  there   were  a 
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kingdom  or  society  of  men  perfectly  virtuous, 
the  direction  of  public  affairs  would  be  clieerfully 
committed  to  the  most  able  ;  and  the  rest,  so  far 
from  envying  their  exalted  station  and  emolu- 
ments, would  think  themselves  happy  in  living 
under  their  guidance  and  protection.  All  cor- 
ruption would  vanish,  and  every  one  would  m 
some  way  contribute  to  the  public  prosperity. 
But  so  long  as  human  nature  remains  what 
it  is,  a  perfect  government,  however  hoped  for, 
can  never  be  expected.* 


CHAPTER  XIV. 

Of  the  MAGISTRACY, 

It  has  already  been  seen,  that  the  king  ift 
virtue  of  his  prerogative,  is  the  sole  distributor 
ef  justice  to  his  people.  But  as  it  is  impossible 
for  him  personally  to  administer  the  law,  he 
delegates  or  commissions  others  to  act  for  him  v^ 
the  character  of  magistrates.    A  subordinate 

*  S«»BvTtB&'s  Analog/^  P«rt  1.  «h?§; 
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magistracy  is  marked  with  the  highest  antiquity 
and  authority,  as  it  seems  to  have  been  first 
adopted  by  Moses  at  the  suggestion  of  Jethro, 
his  father-in-law,  whose  prudent  advice  was 
evidently  sanctioned  by  the  divine  approbation.* 
The  experience  of  all  succeeding  ages  has 
borne  testimony  to  the  wisdom  of  Jethro's 
council.  The  wisest  even  of  the  heathen  were 
convinced  that  a  magistracy  is  essential  to  the 
very  existence  of  civilized  society  ;  f  although  it 
admits  of  being  variously  modified  according  to 
the  local  circumstances  of  different  nations. 

The  proper  qualifications  of  magistrates,  ac- 
cording to  their  original  institution,  are,  that 
they  be  ^'  able  men,  such  as  fear  God,  men  of 
^'  truth,  hating  covetousness."  The  people 
have  great  reason  to  rejoice  when  such  are  in 
authority,  on  account  of  the  many  blessiiig? 
attendant  on  a  conscientious  discharge  of  the 
duties  of  their  office. 

The  obligation  of  subjects  to  obey  subordinate 
magistrates,  and  render  them  all  due  honour,  i^ 
equally  binding  as  the  obedience  which  they  owe 
to  the  supreme   civil  ruler.      ''  Submit  youi> 

*  Exodus,  ch.  xviii.  ver.  13 — 27. 

f  Magistratibus  igitur  opus  est :    sine  quorum  prudentia  36 
•*  diligentia  esse  civitas  non  potest.'*     Cic.  de  liegib.  lib.  3'. 
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'*  selves,"  says  St.  Peter,  "  to  every  ordinance 
**  of  man,  for  the  Lord's  sake  ;  -svliether  it  be  to 
"  the  king,  as  supreme ;  or  unto  governors,  as 
**  unto  them  that  are  sent  by  him  :  for  so  is  the 
''  will  of  God  "  And  St.  Paul  exhorts,  that 
prayers  and  thanksgivings  be  made  for  "  kings, 
**  and  for  (f/l  in  authority."  Hence  our  excel- 
lent liturgy  prays  for  the  magistrates,  that  they 
may  have  ♦'  grace  io  execute  justice,  and  to 
^'  maintain  truth." 

Throughout  the  British  dominion,  there  are 
several  denominations  of  subordinat^e  magistrate* 
-who  have  jurisdiction  and  authority :  they  are 
principally,  the  high  sheriffs,  coroners,  justices 
of  the  peace,  constables,  surveyors  of  high- 
ways, and  overseers  of  the  p()or. 

The  high  sheriff  is  an  officer  of  very  high 
antiquity ;  his  name  b;  ing  derived  from  two 
Saxon  words,  that  signify  the  reeve,  or  officer  of 
Ihe  shire  or  county.  The  sheriffs  were  formerly 
ejected  by  the  people  of  the  county.  But  to 
avoid  tumults,  that  custom  has  been  abolished 
by  statute  ;  and  they  are  now  appointed  in  the 
following  manner  : 

The  lord  chancellor,  the  chancellor  of  the 
exchequer,  the  judges,  and  several  of  the  privy 
council,  assemble  together  in  the  exchequer 
chamber,  on  the  morrow  of  St.  Martin,  yearly. 
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and  then  and  there  take  an  oath,  that  they  will 
nominate  no  one  from  any  improper  motive ; 
this  done,  it  is  agreed  upon  who  shall  be  sheriff 
for  tlie  present  year. 

The  earl  of  Thanet,  however,  is  hereditary 
sheriff  of  Westmoreland.  Which  office  may 
descend  to,  and  be  executed  by,  a  female ;  fo^^ 
**  Ann,  countess  of  Pembroke,  had  the  office, 
"  and  exercised  it  in  person ;  and  sat  at  the 
^^  assizes  at  Appleby,  with  the  judges  on  the 
"  bench." 

The  election  of  the  shrievalty  of  Middlesex 
was  granted  to  the  city  of  London  for  ever, 
iti  very  ancient  times,  upon  condition  of  its 
paying  .5^.300  a  year  to  the  king's  exchequer. 
In  consequence  of  which  grant,  it  always  elects 
two  sheriffs,  though  these  constitute  but  one 
officer. 

The  jDOwers  and  duties  of  the  high  sheriff  are 
many  and  great.  In  his  judicial  capacity,  he  is 
to  hear  and  determine  all  causes  of  40i\  value 
and  under,  in  his  county  court.  He  is  also  to 
determine  the  election  of  knights  of  the  shire, 
(who  may,  however,  appeal  to  the  house  of 
commons),  of  coroners  also,  and  to  judge  of  the 
qualifications  of  voters.  As  the  keeper  of  the 
Jiing's  peace,  he  is  the  first  man  in  the  county  ; 
»2 
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and,  during  his  office,  superior  in  rank  to  any 
nobleman.  The  high  sherift'  may  commit  all 
persons  to  prison  who  disturb  the  peace  of  the 
county,  and  bind  any  person  in  a  recognisance 
to  keep  it.  He  is  bound  to  pursue  all  traitors, 
murderers,  and  felons,  and  commit  thefti  to  jail 
for  safe  custody ;  and  to  defend  the  county 
against  any  of  the  king's  enemies,  when  they 
come  into  the  land.  For  which  purposes  he 
may  call  to  his  assistance  the  poss^  comitatus,  or 
power  of  the  county,  by  commanding  by  his 
summons  every  person  above  fifteen  years  old, 
except  peers,  to  attend  him,  on  pain  of  fine  and 
imprisonment  for  disobedience. 

In  his  ministerial  character,  he  is  bound  to 
execute  all  process  issuing  from  the  king's  court 
of  justice.  In  civil  cases  he  is  to  serve  the  writ, 
to  arrest,  and  take  bail ;  and  when  the  cause 
comes  to  trial,  he  is  to  summon  the  jury  ;  when 
it  is  determined,  he  must  see  the  judgment  ex- 
ecuted. In  criminal  matters  also  he  does  the 
same,  and  has  the  custody  of  the  delinquent, 
and  must  execute  the  sentence  of  the  court,  even 
to  death  its^^If.  He  is  the  king's  bailiff  to  levy 
all  fines  and  forfeitures  within  the  county.  He 
has  likewise  officers  under  him  ;  such  as  the 
under  sheriff,  bailiff,  and  gaolers;  who  must 
neither  buy,  sell,  nor  farm  their  offices,  on 
forfeiture  of  .€.500. 
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The  under  sheriff^  usually  performs  all  the 
duties  of  the  office  of  sheriff,  except  in  a  few 
cases,  where  the  personal  presence  of  the  high 
sheriff  is  necessary  ;  but  he  cannot  lawfully  prac- 
tise as  an  attorney  during  his  oiiicc,  which  con- 
tinues, like  the  high  sheriff's,  but  one  year. 

The  baiiiffsy  are  sheriff  *s  officers  appointed  in 
every  hundred,,  io  collect  fines,  and  exccuto- 
writs,  &c.  within  their  districts.  A  boufid-hsLiliff, 
is  a  special  bailiff  appointed  by  the  sheriff  on 
account  of  his  adroitness  in  executing  writs,  who 
is  usually  bound  in  an  obligation  for  the  due 
discharge  of  his  duty,  and  is  therefore  termed  a 
boufid'hsLiViff,  or  as  the  common  people  call  him 
a  iww-bailiff. 

Gaolers,  are  servants  of  the  sheriff,  who  must 
be  answerable  for  their  conduct.  Their  duty  is 
to  keep  safely  all  such  persons  as  are  committed 
to  their  custody  by  lawful  warrant ;  and  if  they 
suffer  a  jKisoner  to  escape,  the  sheriff  must 
answer  for  it  to  the  king  in  criminal  matters; 
and  to  the  party  injured  in  civil  cases. 

At  the  assizes,  the  law  allows  the  sheriff  suit* 
able  attendants .  He  may  not  have  rnore  thari 
forty  men  in  livery  ;  yet  for  the  sake  of  decorum 
and  safety,  not  fewer  than  twenty  in  Engiafid, 
and  twelve  in  Wales,  upon  forfeiture  of  ^.200. 

The  office  of  coroner  is  also  very  ancient. 
The  coroner  is  so  called?  because  he  h^s  princi- 
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pally  to  do  with  pleas  of  the  crown.  The  lord 
chief  justice  of  the  king's  bench  is  the  principal 
coroner  in  the  kingdom  ;  and  may,  if  he  please, 
exercise  the  jurisdiction  of  that  office  in  any 
part  of  it. 

In  every  county  there  are  usually  four  coro- 
ners, and  sometimes  six. 

Tlie  coroner  is  chosen  by  the  freeholders  of 
the  county  ;  a  writ  at  common  law  being  issnetl 
to  the  sheriff,  to  make  election  of  a  proper 
person.  He  is  chosen  for  life ;  but  may  be 
removed  by  the  king's  writ,  for  a  cause  to  be 
therein  specified  ;  such  as  living  at  an  inconve- 
nient distance,  extortion,  corruption,  neglect^, 
or  misbehaviour. 

The  duty  of  a  coroner  is  to  enquire,  when 
any  one  dies  by  violence,  suddenly,  or  in  prison, 
into  the  manner  of  his  death  ;  and  this  must  be 
on  viezv  of  the  body;  for  if  the  body  be  not 
found,  no  inquest  can  be  held.  Every  inquest 
must  be  held  at  the  very  place  where  the  death 
happened  ;  and  the  inquiry  is  to  be  made  by  a 
jury,  from  four,  five,  or  six  of  the  adjoining 
towns,  over  whom  the  coroner  is  to  preside. 

If  any  one  be  found  guilty  of  murder  or  man- 
slaughter,  by  his  inquest,  he  is  to  commit  the 
offender  for  further  trial ;  and  also  to  enquire 
concerning  his  goods  and  chattels,  which  are 
thereby  forfeited.    He  is  likewise  to  ascertain 
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Tvliether  any  deodand  falls  to  the  king  or  lord  of 
the  manor  by  the  death  of  the  deceased ;  and 
must  certify  the  whole  proceedings  to  the  court 
of  kings  bench,  or  to  the  next  assizes. 

In  cases  where  the  high  sheriff  may  be  sus-- 
pecttid  oi  partiality,  arising  from  his  interest  in 
the  suit,  or  from  his  being  akin  to  the  plaintiff 
or  defendant,  exception  may  be  takcR  to  him  ; 
and  the  process  must  then  be  awarded  to  the 
coroner,  in  his  stead,  for  execution  of  the  king's 
writs. 

The  next  dejioraination  of  subordinate  magis- 
trates to  be  mentioned,  hre  justices  of  the  peace ; 
the  principal  of  whom  is  the  custos  rotulorum^ 
or  keeper  of  the  records  of  the  county.  The 
lord  chancellor,  the  lord  treasurer,  the  justice^ 
of  the  court  of  king's  bench,  are  likewise  by 
their  office  ;  and  the  master  of  the  rolls,  by 
prescription,  conservators  of  the  peace  through- 
out the  kingdom.  The  other  judges  being  so 
only  in  their  own  courts.  But  the  sherifl'  and 
coroner  also  are  keepers  of  the  peace  in  their 
own  county ;  and  constables  and  tithingmen 
within  tkeir  own  jurisdiction,  may  apprehend 
and  commit  the  disturbers  of  the  peace,  till  they 
find  sureties  for  keeping  it. 

Conservators  of  public  liberties  where  chosen 
in  England  froni  the  barons,  to  circumscribe  Uie 
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king's  power,  in  1215.  But  the  first  institution 
of  justices  of  the  pcace^  was  not  till  about  the 
year  1344. 

The  privilege  of  electing  their  magistrates  was 
taken  from  the  people  by  statute  1  Edward  III. 
ch.  16.  which  enacts,  '^  that  for  the  better  main- 
'^  taining  and  keeping  the  peace  in  every 
'*  county,  good  men  and  lawful  should  be 
"  asaigned  to  keep  the  peace."  But  the  appel- 
lation o^ justices  was  first  given  to  the  maintainers 
of  public  order,  by  statute  34  Edward  III. 
ch.  1.  which  empowers  them  to  try  felonies. 

The  justices  are  appointed  by  the  king's 
special  commission,  under  the  great  seal.  This 
appoints  them  jointly  and  severally  to  keep 
the  peace,  and  any  two  or  more  of  them  to 
enquire  of  and  determine  felonies  and  other  mis*- 
demeanors.  In  this  commission,  some  particular 
justices,  or  one  of  tliem,  are  directed  to  be 
always  included,  without  wht)se  presence,  no 
business  is  to  be  done :  the  words  of  the  com- 
mission running  thus,  *'  Quorum  aluiuem  ves^ 
'^  trum^  A,  i>.  C\  D.  <^'c.  unum  esse  volumus  ;^^ 
7.  e.  «'  of  whom  we  will  that  J.  B.  &c.  be  one 
of  you ;"  whence  the  persons  so  named  are 
usually  termed  justices  of  the  quorum,-  But 
although  a  justice  be  put  in  tiic  commission,  he- 
cannot  act  until  he  sue  out  a  writ  of  '^  dedimitt 
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^*  potestatem^^  from  the  clerk  of  the  crown, 
empowering  certain  persons  to  administer  the 
U3ual  oaths  to.  him  ;  which  done,  he  is  at  liberty 
to  act  in  the  capacity  of  a  magistrate. 

The  18  Geo.  II.  ch.  20.  is  the  last  statute 
which  prescribes  the  qualijications  oi  justices  of 
the  peace.  By  which  every  justice  is  required 
to  have  ^.100.  per  annum  in  estate,  clear  of  all 
deductions  ;  and  if  he  act  without  such  qualifi- 
cation, he  shall  forfeit  ^.100.  Of  this  the 
justice  must  make  oath.  This  clear  estate  of 
4^.100.  may  consist  either  iu  freehold  or  copy- 
hold, an  estate  of  inheritance  or  for  life,  or  even 
in  a  term  of  twenty-one  years.  But  this  does 
not  extend  to  corporation  justices,  eldest  sons 
of  peers,  heads  of  colleges,  or  to  the  majors  of 
Oxford  and  Cambridge  ;  all  of  whom  may  act 
^vithout  any  qualification  by  estate. 

No  practising  attorney,  solicitor,  or  proctor, 
is  capable  of  acting  as  a  justice  of  the  peace. 

The  office  of  county  justices  continues  during 
the  pleasure  of  the  king;  and  is  detertninable, 
first,  by  the  demise  of  the  crown,  unless  th^ 
commission  be  renewed  by  the  successor  within 
six  months  after.  Secondly,  by  express  writ 
under  the  great  seal.  Thirdly,  by  writ  of 
supersecleasy  which  suspends  the  power  of  all 
justices,  but  does  not  destroy  it.    Andj  Fourthly, 
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by  a  new  commission,  which  virtually,  though 
silently,  discharges  all  former  justices  not  named 
therein.  No  sessions  can  be  held  without  the 
presence  of  two  justices.  In  the  execution  of 
their  office,  tliey  may  incur  pcnaUics  for  mal- 
practices. But  the  courts  of  law  usually,  and 
very  properly,  shew  them  great  indulgence  and 
lenity;  presuming,  that  any  mistakes  committed 
by  them  arise  rather  from  a  defect  of  knowledge 
of  the  law,  than  from  wilful  negligence  or 
corrupt  motives.  Yet  a  verdict  against  them  for 
wilftd  injury,  entitles  the  prosecutors  to  double 
costs. 

Constables  are  of  two  kinds;  (viz.)  high,  con- 
stables and  petty  constables. 

There  was  formerly  the  office  of  lord  high 
constable,  first  created  by  William  the  Con- 
queror, which  was  hereditary  till  the  year  1521, 
since  which  time  ft  has  been  discontinued, 
except  at  coronations  ;  but  from  his  office  that  of 
the  constables  now  in  use,  is  clearly  drawn. 

High  constables  were  first  instituted  by  the 
statute  of  Winchester,  13  Edward  I.  ch.  6. 
and  are  appointed  at  the  court-leet  of  the  hun- 
dred, or  by  the  justices  at  the  quarter  sessions  ; 
and  are  removeable  by  the  same  authority. 

Petty  constables  are  inferior  officers,  in  every 
town  and  parish,  subordinate  to  the  high  consta- 
ble of  the  hundred,  and  first  appointed  about 
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the  reign  of  Edward  III.  They  are  made  either 
by  the  jury  at  the  court-leet;  or  if  no  courl-leet 
be  held,  they  are  nominated  by  two  justices  of 
the  peace. 

With  respect  to  the  duties  of  constables : 
they  are  in  general  to  keep  the  peace  in  their 
.  several  districts ;  and  for  this  purpose  have 
power  to  apprehend  and  imprison  all  offenders. 
But  one  of  the  principal  duties  of  the  constables, 
is_,  to  keep  watch  and  ward,  in  order  K>  appre- 
hend all  rogues^  vagabonds,  and  night  walkers, 
and  mnke  them  give  an  account  of  themselves. 
To  assist  them  in  this  duly,  they  may  appoint 
watchmen  at  their  discretion,  regulated  by  the 
custom  of  the  place.  Besides  these  duties, 
there  are  many  others  attached  to  this  office,  by 
particular  acts  of  parliament. 

Surveyors  of  the  highways  exactly  answer  to 
the  curatores  viarum  of  the  Romans  ;  excepting-, 
that  the  office  of  the  latter  was  of  rather  more 
dignity  and  authority  than  of  the  former.  These 
surveyors,  with  us,  were  first  appointed  by  the 
statute  2  and  3  P.  and  M.  ch.  8.  which  ordered, 
that  they  should  be  chosen  by  the  constables  and 
churchwardens  ;  but  now  by  statute  13  Geo.  III. 
ch.  78.  they  are  constituted  by  two  neighbouring 
justices,  and  may  have  salaries  allotted  to  theai 
for  their  trouble. 
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The  duties  atlached  to  this  office  consist  in 
putting  into  execution  the  statutes  for  tlic  repair 
of  the  public  roads,  leading  from  one  town  to 
another.  The  surveyors  have  power  to  remove 
all  nuisances  out  of  the  highways.  They  are 
to  oblige  every  person  within  the  parish,  between 
the  ages  of  1 5  and  65  to  work  on  the  roads,  or 
find  a  labourer,  or  compound  at  certain  ratcg 
established  by  the  act  of  13  and  14  Geo.  IIL. 
ch.  78. 

The  law  requires  every  cart-way  leading  to  a 
market  town,  to  be  twenty  feet  wide  at  least,  if 
the  fences  will  permit ;  and  it  may  be  increased 
by  the  order  of  two  justices,  to  the  breadth  of 
thirty  feet,  at  the  expence  of  the  parjsh.  The 
expences  which  surveyors  incur  in  repairing  the 
roads,  erecting  finger-posts,  making  drains,  &c. 
are  to  be  reimbursed  by  a  rate  on  the  parish, 
to  be  allowed  at  a  special  sessions. 

In  aid  of  the  highway  rates  levied  on  the 
separate  parishes,  certain  gates,  called  turnpike 
gates,  are  erected  upon  the  highroads  in  all  parte 
of  the  kingdom,  at  which  all  carriages,  horses, 
and  cattle,  pay  a  certain  toll.  Tliese  are  under 
the  control  of  commissioners,  and  are  regulated 
by  various  acts  of  parliament.  The  first  turn- 
pikes were  erected  at  Wadesmill,  Caxton,  and 
StiUoB;  in  virtue  pf  An  iict  passed  in  1663* 
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The  last  public  officers  to  be  mentioned  are 
the  overseers  of  the  poor;  who  were  first  appointed 
in  every  parisli  by  statute  43  Elizabeth,  ch,  2. 
Before   that   time  the  impotent   poor  subsisted 
principally  on  the  benevolence  of  their  neigh- 
bours; and  before  tlie  reformation  the}-  resorted 
to   the  monasteries  ;   wheie  they  obtained   ijiat 
relief  which  confirmed  ihem  in  habits  of  iurlu- 
lence  and  beggary.     The  poor  in  Ireland  to  this 
day  have  no  relief  but  from  private  chaiity.     In 
Scotland,  collections  are  made  at  all  the  churcli 
doors    every   Sunday   for   the   poor;    probably 
in   compliance   with   the    apostolic  injunction: 
*'  Upon  the  first  dai/  of  the  week,  let  every  one 
"  of  you  lay  by  him  in  store^  as  God  hath  pros- 
^'  pered  him." 

The  overseers  of  the  poor  are  appointed  by 
two  neighbouring  justices^  who  must  nominate 
yearly  in  Easter  week,  or  within  one  month  after, 
two  substantial  householders  for  the  office.  A 
woman,  who  is  a  substantial  householder,  may  be 
appointed  overseer.  Their  principal  duties  con- 
sist in  raising  money,  by  levying  rates  on  the 
inhabitants,  for  the  maintenance  of  the  poor  that 
are  old,  sick,  blind,  lame,  or  otherwise  incapable 
of  work ;  and  also  in  finding  employment  for 
those  who  are  able  to  labour. 

The  poor  may  gain  a  settlement  in  a  parisli 
by  birth  ;  as  in  the  cage  of  bastards,  who  belong 
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to  whatever  parish  they  are  born  in  ;  but  legiti- 
mate children  belong  to  the  parish  where  their 
fathers  are  settled.  Marriage  likewise  gains  a 
seHlement ;  for  if  a  woman  marry  a  man  out  of 
the  boundaries  of  her  own  parish,  she  belongs  to 
that  of  her  husband.  So  by  renting  a  tenement 
of  the  yearly  value  of  ^£.10.  and  residing  forty 
days  in  the  parish,  or  by  paying  to  the  poor's 
rates;  or  by  executing,  when  legally  appointed, 
any  parochial  office  for  a  whole  year,  if  attended 
with  forty  days  residence,  any  person  may  gain 
a  settlement.  This  privilege  is  also  acquired 
by  being  hired  for  and  serving  a  year  in  the  sam« 
service  ;  or  by  being  bound  apprentice  ;  for  such 
s€i*[ant  or  apprentice  belongs  to  the  place  of  \m 
liuBt  forty  day's  residence. 

So  if  any  one  reside  forty  dcjiys  on  his  own 
estate,  however  small  the  value,  he  gains  a 
settlement  in  the  pi^rish,  unless  he  purchased  the 
estate;  and  in  that  case  he  must  have  paid, 
bona  fide  J  the  consideration  of  cf.30,  to  entitle 
him  to  a  legal  settlement. 

The  settlement  of  an  intruder  may  be  pre- 
vented by  an  order  of  two  justices  of  the  peace 
to  remove  him,  upon  complaint  being  made  by 
the  overseers  ;  unless  the  person  has  a  certificate 
from  his  own  parish  officers,  acknowledging  him 
to  be  their  parishioner;  in  which  case  he  cannot 
be  removed  till  he  become  actually/  chargeable. 
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No  one,  however,  can  be  legally  removed  who 
is  in  the  way  of  making  a  lawful  settlement,  by 
hiring  a  tenement  of  of.  10.  yearly  rent,  or  living 
in  an  annual  service. 

CHAPTER  XV. 
Of  the    PEaPLE. 

The  people  in  England  are  usually  divided' 
into  aliens  and  natural  born  subjects.  By  the 
former  are  understood  all  persons  who  are  born 
out  of  the  British  dominions,  and  not  of  English 
parents;  and  by  the  latter,  are  meant  all  those 
who  are  born  within  the  realm  and  are  under  a 
natural  allegiance  to  the  king  of  Great-Britaia. 

The  term  aUtaiance  is  taken  from  a  latin  word, 
which  signifies  a  ligameut  that  binds  the  subject 
to  his  sovereign,  on  account  of  that  protection 
which  he  receives  from  his  government.  Hence 
the  people  are  called  his  majesty *s  liege  subjects. 

The  law  distinguishes  allegiance  into  two 
kinds  :  the  one  is  natural  and  perpetual ;  and  the 
other  local  and  temporary. 

Natural    and    perpetual    allegiance,    is    that 
which  a  natural-born  subject  owes  to  his  prinise 
»2 
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from  his  birth ;  and  which  no  time  not*  place  can 
cancel  or  alter.  For  as  the  king  protected  him 
in  his  infantile  and  helpless  state^  his  allegiance 
is  now  due  to  his  sovereign  as  a  debt  of  gratitude ; 
independently  on  that  security  of  his  life,  person, 
and  property,  which  he  continues  to  receive. 
An  Englishman  is  not  released  from  allegiance 
to  his  natural  prince  by  a  residence  in  a  foreign 
country,  nor  even  by  becoming  the  subject  of.  a 
fdreign  ruler.  For  he  cannot  serve  two  masters ; 
and  his  native  prince  having  a  prior  claim,  it  is 
unreasonable  that  he  should,  by  his  own  mere 
act,  dissolve  that  union  between  the  king  and 
him,  which,  in  fact,  cannot  be  destroyed  without 
a  mutual  consent.  It  is  a  hsizardous  mistake,  en- 
tertained by  many,  that  letters  of  naturalization  ' 
or  certificates  of  citizenship,  granted  to  British 
subjects  by  foreign  states,  absolve  them  from  that 
allegiance  which  is  unalterably  due  from  them  to 
the  ruler  of  their  native  country ;  for  if  under 
such  circumstances  they  should  be  taken  in  arms 
against  him,  they  t^ould  certainly  be  liable  to  be 
treated  as  rebels. 

Allegiance  is  due  not  only  to  the  regal  office,- 
but  also  to  the  king's  person.  Hence  arises  that 
affectijonate  loyalty  which  so  eminently  distin-  - 
guishes  avery  true  Briton.  This  national  feeling 
perhaps,  never  rose  so  highly  as  in  the  present 
reign.      Certainly  no  prince   ever  sat  upon  » 
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throne  who  had  juster  claims  upon  the  aflcctions 
of  his  people,  than  George  III. 

Natural-born  subjects  are  bound  to  their  king 
by  an  implied,  original,  and  virtual  allegiance^ 
before  an}'  express  promise  be  made ;  neverthe- 
less the  oath  of  allegiance  may  be  tendered  to 
every  person,  whether  natural-born  or  alien^ 
above  the  age  of  tweh^e  years.  By  the  oath  of 
allegiance,  the  subject  swears,  ^'  that  he  will  be 
*'  fiiithful,  ^nd  bear  true  allegiance  to  the  king." 
But  all  persons  in  office,  must  take  the  oath  of 
abjuration  also :  an  oath  which  very  clearly  and 
explicitly  acknov*  ledges  the  rights  of  his  Majesty, 
and  renounces  all  adherence  to  the  descendants 
of  the  Pretender. 

So  likewise  the  oatli  of  supremacy,  which 
principally  disavows  the  Pope's  usurped  authority 
in  these  kingdoms,  must  be  administered  to  all 
persons  who  take  upon  them  any  office  under  the- 
cpown. 

Local  or  temporary  allegiance,  is  that  which 
is  due  to  the  king  from  all  aliens,  so  long  as  they 
reside  in  his  dominions;  and  which  ceases  as 
soon  as  they  depart  out  of  it.  Because,  as  the 
king  no  longer  afibrds  them  his  protection,  they 
no  longer  owe  him  allegiance. 

Aliens  have  by  no  means  tlie  sam«  privileges  in- 
England  as  natural  born  subjects.  Nor  is  it 
reasonable   that    they    should.       They    cannot 
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acquire  any  real  or  permanent  property;  but 
may  trade  freely,  hire  a  house  to  hve  in,  and 
accumulate  persoz/aZ  property,  which  they  may 
dispose  of  by  will. 

The  children  of  Englishmen,  wbich  are  born 
abroad,  are  considered  as  natural  born  subject* 
of  the  king,  to  all  intents  and  purposes;  unless 
their  fathers  were  banished  out  of  the  kingdom 
for  high  treason,  or  were  at  the  birth  of  such 
children,  in  tlie  service  of  a  power  at  war  with 
Great-Britain.  And  the  children  of  aliens,  born 
in  England,  are  regarded  as  natural-born  subjects,- 
and  entitled  to  all  the  same  privileges. 

A  denizen  is  one  who  is  an  alien  born,  but 
made  an  English  subject  by  the  king's  letters 
patent,  a  high  and  incommunicable  branch  of  the 
royal  prerogative.  But  a  denizen  has  not  all' 
the  privileges  of  a  native  ;  for  although  he  may 
buy  lands,  he  cannot  inherit  any;,  nor  can  his 
children,  who  were  born  before  his  denization. 
Neither  can  he  be  a  member  of  the  privy  council, 
or  of  parliament;  nor  hold  any  office,  civil  or 
military ;  nor  receive  any  grant  of  lands  from, 
the  cro\^n. 

Naturalization  is  the  putting  of  an  alien  just 
in  the  same  state  as  if  he  had  been  a  natural- 
born  subject ;  except,  only,  that  he  is  incapable, 
as  well  as  a  denizen,  of  being  a  member  of  tlie 
council,  or  parliament;  of  hold mg  offices,  grants 
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from  the  crown,  &c.  &C.  Naturalizalion  can  be 
performed  only  by  an  act  of  parliameiit ;  and  uo 
bill,  by  statute  of  12  William  III.  ch.  £.  can  be 
introduced  into  either  house  of  parliament  to 
naturalize  any  person,  without  a  clause  in  it, 
disabling  the  subject  of  it  from  holding  offices, 
&c.  &c.  This  act  was  passed  from  a  jealousy  of 
king  William's  partiality  to  foreigners. 

Before  such  a  bill  can  be  brought  in,  it  ia 
requisite,  also,  that  the  person  to  be  naturalized, 
have  received  the  sacrament  of  the  Lord's  Supper 
one  month  before  the  bill  be  introduced ;  and 
that  he  takes  the  oaths  of  allegiance  and  supre- 
macy in  the  presence  of  tbe -parliament. 


CHAPTER  XVI. 

Of  the    CLEUG  Y, 

Previously  to  taking  a  view  of  the  law  respect- 
ing the  clergy,  it  will  be  proper  to  give  a  brief 
statement  of  the  introduction  of  the  christian 
ministry  into  the  world. 

No  sooner  had  Adam  fallen  from  his  original 
state  of  righteousness  and  holiness;  and  by  his^ 
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transgression  subjected  both  himself  and  his 
posterity  to  the  merited  punishment  of  divine 
wrath  ;  than  God  was  pleased  to  declare  that  the 
seed  of  the  woman  should  bruise  the  serpent's 
head.  Hereby  was  given  the  first  intimation  of 
that  *'  eternal  life,  which,  he  who  cannot  lie, 
'^  promised  before  the  world  began."  The  plan 
of  man's  redemption  is  stupendous,  ismysterious^ 
For  whether  v/e  contemplate  its  author,  the 
dignity  of  the  person  who  accomplished  it,  or 
ourselves  as  the  objects  of  its  vast  design  ;  we  are 
equally  astonished  and  constrained  to  exclaim, 
"  O  !  the  depths  of  the  riches  both  of  the  wisdom 
*'  and  the  knowledge  of  God  I  How  unsearch- 
^^  able  are  his  judgments,  and  his  ways  past  find- 
"  ing  out !"  It  pleased  God  to  make  known  to 
man  the  scheme  of  his  redemption,  by  degrees, 
and  in  divers  manners.  In  the  fulness  of  time, 
hovreverj  Christ  came  in  the  flesh,  and  made  an 
oiTering  of  himself,  as  the  alone  sacrifice  for  sin; 
and  by  his  meritoriotig  death,  he  finished  the 
work  of  man's  salvation.  Such  was  the  intro- 
duction of  Christianity  into  the  world  ;  tlie 
peculiar  doctrines  of  which  are  comprehended 
in  the  emphatical  term  "  gospel,"  or,  "  glad 
^^  tidings."  This  gospel  has  been,  still  is, 
and  will  be  to  the  end  of  time,  manifested- to  the 
world,    '^  by  preaching  which   is  committed   to- 
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^'  faithful  men,  according  to  the  commandment 
*'  of  God  our  Saviour.''  They  are^  therefore,  so 
to  be  accounted  of  *^  as  of  the  ministers  of  Chpist, 
"  and  stewards  of  the  mysteries  of  God." 

The  ministers  of  Christ,  in  the  established 
church  of  England,  are  denominated,  the  chi'gy  ; 
A  term,  however,  that  comprehends  all  persons 
either  in  lioly  orders,  or  in  ecclesiastical  offices. 

Clergymen  m  hgly  orders  enjoy  by  law,  cer- 
tain exemptions;  not  only  oa  account  of  their 
sacred  character,  but  also  tliat  they  may  not  be 
hindered  in  their  spiritual  duties,  by  being 
engaged  in  temporal  affairs.  They  cannot  be 
compelled  to  serve  on  juries,  or  discharge  the 
duties  of  any  civil  office.  They  are  privileged 
during  their  attendance  on  divine  service,  from 
arrests  in  civil  suits.  And  in  cases  of  felony,  a 
clergyman  may  have  his  benefit  of  clergy  for 
any  number  of  clergyable  offences ;  which  a 
layman,  even  a  peer,  can  receive  only  upon  the 
first  conviction. 

But  for  the  same  reasons  that  they  are  allowed 
many  privileges,  the  clergy  are  likewise  laid 
under  several  disabilities.  It  has  been  already 
stated  that  they  cannot  sit  in  the  house  of 
commons;  neither  are  they  permitted  to  engage 
in  any  manner  of  trade,  nor  sell  any  merchan- 
dise, under  forfeiture  of  the  treble  value. 
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Bj'  the  75th  canon,  they  are  expressly  pro- 
hibited from  ^'  resorting  to  any  taverns,  or 
"►alehouses,  other  than  for  their  honest  necessi- 
"  ties;"  and  from  '^  spending  their  time  idly  by 
''  day  or  by  night,  playing  at  dice,  cards,  or 
'^  tables,  or  any  other  unlawful  game ;  having  * 
''  always  in  mind,  that  they  ought  to  excel  all 
**  others  in  purity  of  life^  and  should  be  exam- 
'*  pies  to  the  people  to  live  well  and  christianly." 
And  although  the  common  law  very  properly 
allows  clergymen  to  take  "  reasonable  recrea- 
'*  tions,  in  order  to  make  them  fitter  for  the  per- 
*'  formance  of  their  duty  and  office :"  yet  ^^  by 
"  the  canon  law  they  are  prohibited  to  hunt." 
Hence,  when  archbishop  Abbot,  in  1621,  had 
the  misfortune  to  kill  the  game-keeper  in  shoot- 
ing at  a  deer,  with  a  cross-bow,  at  Bramshill 
park,  in  Hampshire,  the  seat  of  lord  Zoach,  he 
was  deemed  to  be  incapacitated  from  discharging 
the  office  of  primate  any  longer.  But  the  judges 
and  bishops  recommending  it  to  the  king,  his 
X^Iajcsly  granted  his  grace  a  dispensation,  by 
which  he  was  restored  to  his-  former  functions. 

By  the  76th  canon,  "  No  man  being  admitted 
'f  a  deacon  or  minister,  shall  from  thenceforth 
^*  voluntarily  relinquish  the  same ;  nor  after- 
"  wards  use  himself  in  the  course  o{  his  life^  ai 
f<  a  layman,  upon  pain  of  excommunicatiou." 
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The  church  of  England  is  episcopal,  and 
always  has  been  from  the  first  introduction  of 
Christianity  into  the  island. 

That  the  episcopal  ordination  and  government 
prevailed  even  in  the  apostles'  days,  cannot  be 
doubted  by  any  who  give  credit  to  the  epistles 
of  St.  Ignatius.  That  holy  father  died  within 
ten  years  after  St.  John  the  apostle,  and  was 
himself  bishop  of  Antioch .  He  speaks  familiarly 
of  the  three  orders  of  bishops,  pyiests^  and 
deacons ;  and  it  may  hence  be  fairly  inferred, 
that  episcopacy  origimited  in  the  apostolical 
practice.*  ^'  That  episcopacy  was  received 
^^  universally  in  the  church,  either  in  the 
"^^  apostles' time,  or  presently  after,  is  so  evident 
*'  and  unquestionable,  that  the  most  learned  ad- 
*^  versaries,  do  themselves  confess  it.^'t  Nor 
was  it  ever  called  in  question  for  1500  years 
after  the  christian  ajra. 

But  wliilst  wise  and  good  men  disagree  on  this 
point,  it  ought  in  candour  to  be  acknowledged 
by  them  all,  that  the  new  testament  does  not 
«peak  so  decidedly  on  the  subject  as  to  justify 

•See  bishop  Lloyd's  Historical  Account-of  Ckorch  Goverfimeut . 
f  Chilling  w^oRTii. 
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any  party  in  asserting  that  either  this  or  that 
form  of  church  government  is  positivelj/  enjoined. 

The  different  orders  of  the  clergy  of  the 
church  of  England  essential  to  the  constitution  of 
episcopal  government,  are  those  of  bishops, 
priests,  and  deacons.  But  besides  these  minis- 
ters, there  are  various  other  oihcers  of  the 
church,  whicli,  although  not  necessary  to  the 
existence  of  an  episcopal  church,  have  been 
gradually  introduced  and  deemed  expedient  for 
the  well-ordering  and  conducting  of  ecclesiasti- 
cal affairs.  Such  are,  archbishops,  deans,  pre- 
bendaries, minor  canons,  archdeacons,  church 
wardens,  parish  clerks,  and  the  like. 

Wlien  cities  were  at  first  converted  to  Chris- 
tianity, the  bishops  were  elected  by  the  clergy 
and  people ;  but  as  the  number  of  christians 
increased,  such  tumults  were  raised  at  these 
popular  elections,  that  at  one  time  no  less  than 
three  hundred  persons  were  killed.  The  chris- 
tian emperors  and  kings  to  prevent  these  disor- 
ders, took  the  authority  of  appointing  bishops 
into  their  own  hands.  This  plan  created  many 
disputations  between  them  and  the  pope  and  the 
clergy.  At  length  after  many  alterations  as  to 
the  mode  of  constituting  the  bishops  in  England, 
it  was  finally  settled,  that  they  should  be 
elective  by  the  dean  and  chapter,  under  the 
king's  nomination. 
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When  a  bisliop  dies,  therefore,  or  is  translated, 
the  dean  and  chapter  certify  the  king  thereof  in 
chancery,  and  pray  leave  of  the  king  to  make 
election.  Upon  which  the  king  grants  his 
license,  which  is  called,  "  cowge  de  lire  ;  that  is, 
leave  to  choose.  With  this  writ  of  *'  conge  dc 
"lire,"  a  letter  missive  from  the  king  is  sent  to 
the  dean  and  chapter,  containing  the  name  of  the 
person  whom  they  are  to  elect ;  and  if  they 
delay  the  election  for  twelve  days,  the  king  has 
a  right  by  his  letters  patent  to  nominate  and 
appoint  whom  he  pleases  to  be  the  new  bishop. 
It  is  not  true,  that  a  clergyman  when  he  is 
offered  a  bishoprick  answers,  *^  nolo  episcopar'i ^''' 
I  will  not  be  made  a  bishop. 

When  the  election  is  made,  if  it  be  of  a 
bishop,  it  must  be  signified  to  the  archbishop  of 
the  province  by  the  king's  letters  patent ;  and 
if  of  an  archbishop,  then  to  the  other  archbishop 
and  two  bishops  ;  or,  to  four  bishops,  requiring 
them  to  confirm,  invest,  and  consecrate  the 
person  so  elected,  on  pain  of  a  premunire  on 
refusal. 

The  episcopacy  of  England  consists  of  the 
two  archbishops  of  Canterbury  and  York,  and 
twenty-four  bishops  ;  who,  upon  confirmation, 
may  sit  in  parliament  as  lords  thereof.  There  is 
likewise  the  bishop  of  Sodor  and  Man,  who  has 
no  seat  in  the  house  of  lords. 
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The  archbishop  is  the  chief  of  the  rest  of  the 
bishops,  and  of  all  the  inferior  clergy  in  liis 
province ;  and  he  exercises  episcopal  jurisdiction 
in  his  own  diocese,  as  well  as  archepiscopal  in 
his  province.  Upon  receipt  of  the  king's  writ, 
Jie  summons  the  bishops  and  clergy  in  his  pro- 
vince to  meet  in  convocation;  and  to  him  all 
appeals  are  made  from  the  bishops  and  consistory 
courts  within  his  jurisdiction. 

The  archbishop  has  the  right  to  present  to  all 
vacant  livings  in  the  disposal  of  his  bishops,  if 
they  be  not  filled  within  six  months  from  the 
vacancy.  And  whenever  a  new  bishop  is  conse^ 
crated,  he  makes  over  by  deed  to  the  archbishop^^ 
his  executors  and  assigns,  the  next  presentation 
of  such  dignity  or  benefice  in  the  bishop's  dis- 
posal within  that  see,  as  the  archbishop  himself 
shall  choose  ;  which  is  called  the  archbishop's. 
option.  This  deed  binds  the  bishop,  but  not  his 
successors. 

The  archbishop  of  Canterbury  enjoys  some 
privileges  above  the  archbishop  of  York.  For 
to  him  belongs  the  privilege  of  crowning  the 
kings  and  queens  of  England.  He  hath  also, 
by  statute  25  Henry  VHI.  ch.  !gl.  the  power  of 
granting  dispensations,  in  many  cases,  not  con- 
trary to  the  holy  scriptures  and  laws  of  God. 
He,  therefore,  grants  special  licenses,  to  marry 
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at  any  time  or  place,  to  hold  two  livings,  and 
the  like  ;  and  may  also  confer  degrees  indepen- 
dently on  the  two  uhiversities. 

The  powers  and  authority  of  the  bishops,  are 
to  ordain  the  priests  and  deacons  to  their  sacred 
offices,  inspect  the  manners  of  the  people  and 
clergy,  and  punish  them  by  ecclesiastical  cen- 
sures, in  order  to  reformation.  They  administer 
the  right  of  confirmation,  and  induct  to  all 
ecclesiastical  benefices  in  their  dioceses ;  every 
part  of  which  they  may  visit  at  their  pleasure. 
They  have  also  their  several  courts,  and  are 
assisted  in  matters  of  ecclesiastical  law,  by  their 
chancellors  and  other  officers. 

An  ecclesiastical  benefice  may  become  vacant 
by  death  ;  by  deprivation  for  any  very  gross 
and  notorious  crime ;  and  also  by  resignation.  A 
resignation  must  be  made  to  some  superior; 
consequently  a  private  clergyman  must  resign 
to  the  bishop  of  his  diocese ;  a  bishop,  to  the 
archbishop ;  who  can  resign  to  no  one  but  the 
king  himself. 

The  dean  and  chapter  is  a  council  appointed 
to  assist  the  bishops  with  their  advice,  both  in 
ecclesiastical  and  also  in  other  matters  relative 
to  the  see. 

The  origin  of  the  dean  and  chapter  seems  to 

have  been  an  imitation  of  the  division  of  the 
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civil  government  into  hundreds,  tithings,  &c. 
For  when  the  rest  of  the  clergy  were  first  settled 
in  the  several  parishes  in  each  diocese,  the  dean 
and  prebendaries  were  reserved  to  perform  reli- 
gious worship  at  the  cathedral ;  and  the  chief 
of  them  being  appointed  to  preside  over  the  rest 
(probably  ten  in  number),  was  called  decanus, 
or  dean. 

The  appointment  of  the  deans  varies  :  some 
are  elected  by  the  chapter,  upon  the  king's 
^  conge  de  lirt''^  and  letter  missive  of  nomina- 
tion, in  like  manner  as  the  bishops  ;  and  others 
obtain  the  office  by  the  king's  letters  patent. 

A  chapter  of  a  cathedral  church  consists  of 
persons  ecclesiastical,  canons,  and  prebendaries^ 
whereof  the  dean  is  chief;  but  with  the  others  he 
is  subordinate  to  the  bishop.  The  canons  and 
prebendaries  arc  sometimes  appointed  by  the- 
king,  sometimes  by  the  bishop,  and  sometimes- 
elected  by  each  other. 

Deaneries  and  prebends  may  become  void  by 
death,  by  deprivation,  or  by  resignation.  Also, 
if  a  dean  or  prebendary  be  consecrated  a  bishop, 
all  his  former  preferments  are  vacated  ;  and  the 
king  may  present  io  them  in  virtue  of  his 
prerogative. 

The  archdeacon  is  ai>  ecclesiastical  officer 
appointed  by  the  bishop.     He  has  a  kind  of 
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subordinate  episcopal  authority  ;  and  therefore 
visits  the  clergy,  and  has  his  courts  for  the 
punishment  of  offenders  by  ecclesiastical  cen- 
sures. 

Rural  cleans,  now  grown  almost  into  disuse^ 
are  very  ancient  officers  of  the  churcli.  They 
VfCTe  endued  with  a  degree  of  coercive  power ; 
and  were  probably,  originally,  the  deputies  of 
the  bishops,  to  inspect  the  lives  and  conduct  of 
the  clergy  of  the  several  parishes  throughout 
the  diocese. 

But  the  most  numerous,  as  well  as  most  labo- 
rious order  of  the  clergy,  are  the  parsons,  vicars, 
and  curates. 

A  pa/'sdn  is  one  wlio  ham  full  possession  of  all 
the  rights  of  a  parish  church.  He  has  his  narae^ 
because  in  his  own  person  he  represents  the- 
church,  which  is  an  invisible  body^  He  is  a 
body  corporate  in  hiir»self,  that  he  may  protect 
the  rights  cf  the  cl  urcli,  wl.icH  he  personates^ 
by  a  perpetual  succession;  and  is  sometimes 
called  the  rector,  or  governor  of  the  churchy 
During  his  ^'fe,  he  has  the  freehold  of  the  par- 
sonage hoQ.s?,  glebe,  titlies,.  &c.  &c.  and  for 
the  most  part,  he  has  the  right  to  all  the  eccle- 
siastical dues  in  the  parish'.  From  some  cause 
or  other,  the  term  parson  has  becorne  a  name  of 
scorn  and  derision  :  but  we  see,  that  in  point  of 
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fact,  it  is  an  appellation  of  liononrablc  distinc- 
tion. There  is  too  much  reason  to  fear  that  the 
inconsistent  lives  and  conversation  of  some  of 
the  clergy  liave  in  all  ages  occasioned  niiicli  of 
that  contempt  of  tlieir  sacred  order  which  gene- 
rally prevails  amongst  inconsiderate  and  ungodly 
men.  Yet  nothing  can  be  more  unreasonable, 
than  to  charge  any  body  of  men  with  the  failings 
of  any  of  its  individual  members.  In  fact,  a" 
man  cannot  give  a  more  indisputable  proof  of 
his  being  destitute  of  all  true  religion  himself, 
than  by  being  fond  of  displaying  his  profane 
wit  at  the  expence  of  its  ministers.  He  who 
wantonly  defames  the  servant,  can  have  little 
regard  for  the  master. 

A  vica?'  is  one  who  has  a  spiritual  promotion 
or  living  under  the  parson ;  and  is  so  denomi- 
nated as  officiating  vice  ejiiSy  in  his  stead.  Such 
promotion  is  called  a  vicarage.  When  the 
parson  is  a  mere  layman,  and  cannot  supply  the 
church  but  by  a  spiritual  person,  he  is  called  an 
impropriator,  and  the  living,  an  impropriation, 

A  curate  signifies,  generally,  one  who  is  not 
instituted  to  the  care  of  souls ;  but  exercises  the 
-spiritual  office  in  a  parish  under  the  rector  or 
vicar. 

The  appointment  of  a  curate  must  be  by  the 
incumbent's  nomination  of  him  to  the  bishop, 
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whose  license  is  necessary  before  he  can  be 
lawfully  admitted  to  officiate  in  the  clmrch  to 
which  he  is  appointed.  He  is  to  be  paid  such 
salary  as  the  bishop  thinks  reasonable. 

A  licensed  curate  cannot  be  removed  by  his 
rector  or  vicar,  in  order  to  put  another  curate  in 
his  place.  But  Doctors  Swabey  and  Adams,  of 
Doctors*^  Commons,  have  lately  given  it  as  their 
opinion,  ''  that  every  license  terminates  on  the 
'*  death  of  the  incumbent,  who  gave  the  nonri- 
'^  nation  ;  and  that  the  succeeding  rector  may 
*'  nominate  any  other  clergyman  to  the  cure,  and 
*'  claim  a  fresh  licence  from  the  bishop  of  the 
"  diocese." 

The  requisites  necessary  to  become  a  parson 
or  vicar  are  four ;  namely,  holy  orders,  pre  sen-* 
tation,  institution,  and  induction. 

No  man  may  presitme  to  execute  any  of  the 
offices  of  bishop,  priest,  or  deacon,  in  the  estab^ 
lished  churchj  ''  except  he  be  first  called,  tried, 
^'  examined,  and  known  to  have  such  qualities 
^'  as  are  requisite  for  the  same ;  and  also  by 
"  public  prayer,  with  imposition  of  hands,  be 
*'  approved  and  admitted  thereunto  by  lawful 
^'  authority."' 

For  the  particulars  of  the  method  of  conferring 
holy  orders  upoft  deacons  and  priests,  and  alsa 
of  consecrating   bishops    and  archbi&liops,    th©^ 
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reader  is  referred  to  the  order  of  this  very 
solemn  service,  printed  in  the  larger  sorts  of 
the  liturgy  of  the  church  of  England. 

A  person  cannot  be  ordained  a  deacon  under 
the  age  of  twenty-three  years  ;  nor  a  priest,  till 
he  is  twenty- four  years  old  ;  under  which  age  he 
is  incapable  of  being  admitted  to  any  beijefice. 

The  giving  of  money,  directly  or  indirectly, 
to  obtain  orders  and  license  to  preach  is  unlawful. 
The  person  giving  such  orders  forfeits  ^AO ; 
and  he  who  receives  them,  ^.10,  and  is  ren- 
dered incapable  of  any  ecclesiastictil  preferment 
for  seven  years  afterwards.  From  the  analogy 
which  such  conduct  bears  to  the  crime  of  Simon 
Magus,  who  offered  the  apostles  money  to  give 
him  the  power  of  conferring  (he  Holy  Ghost  on 
whomsoever  he  should  lay  his  hands,  it  is  called 
iimony.  So  the  g^iving  or  taking  of  money  for 
a  presentation  or  collation,  is  also  simony,  and 
is  punishable  by  statute  SI  Eliz.  ch.  6. 

When  a  living  is  vacant,  the  patron  offers 
whom  he  pleases  in  holy  orders  to  the  bishop  of 
tlie  diocese,  to  be  instituted  to  it.  But  the 
bishop  may  refuse  such  an  one  en  many  accounts. 
As,  i*?  the  patron  be  excommunicate  and  remain 
in  contempt  forty  days  ;  if  the  clerk  be  an  alien, 
under  age,  an  outlaw,  or  the  lilie ;  or  if  he  be 
defective  in  his  faith  or  morals,  or  destitute  of 
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sufficient  learning.  The  bishop  has  the  right  to 
examine  and  judge  of  the  qualifications  ci  all 
candidates  for  holy  orders,  and  is  not  accounta- 
ble to  any  temporal  court  for  the  measBres  he 
takes  in  his  examination. 

Upon  refusal  of  the  clerk,  however,  the  patron 
may  brin^  Iiis  action  at  law;  and  then  the  bishop 
must  assign  the  cause  of  his  refusal,  which  if  it  be 
temporal,  the  judges  must  determine  its  validity: 
but  if  the  fact  be  denied,  a  jury  must  determine 
it.  If  the  cause  be  spiritual,  as  for  heresy,  and 
the  fact  denied,  a  jury  is  to  deciile  ;  but  if  ad- 
mitted, the  court  assisted  by  learned  divines, 
shall  determine  its  sufficiency.  If  the  bishop 
should  refuse  the  clerk  on  account  of  deficiency 
of  learning,  the  court  may  refer  him  to  the 
archbishop  for  re-examination,  and  his  dechion 
^all  be  final. 

When  a  person  applies  for  iiistHutiou^  he 
must  shew  the  bi:?hop  his  letters  of  orders,  and 
bring  testimonials  of  his  good  life  and  conversa- 
tion, should  the  bishop  require  it.  Institution 
is  a  kind  of  investiture  of  the  spiritual  part  of  a 
benefice,  by  which  the  cure  of  the  souls  of  the 
parish  is  committed  to  the  charge  of  the  cler- 
gyman. 

Collation  to  a  benefice,  is  when  the  bishop 
himself  is  the  patron,  and  confers  the  living ;  thea 
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the  presentation  and  institution  are  one  and  the 
^ame  act,  and  called  a  collation  to  a  benefice. 

InditctioH  is  the  investiture  of  the  temporal 
part  of  the  benefice,  as  institution  is  of  the 
spiritual ;  and  is  performed  by  a  mandate  from 
the  bisliop  to  the  archdeacon,  who  usually  issues 
out  a  precept  to  other  clergymen  to  perform  it 
for  him.  It  is  done  by  giving  the  clergyman 
corporal  possession  of  the  church,  as  by  holding 
the  ring  of  the  door,  tolling  a  bell,  or  the  like  ; 
and.  is  a  form  required  by  law,  to  give  the 
parishioners  sufficient  notice  and  certainty  of 
their  new  minister  to  whom  they  are  to  pay  their 
tithes. 

When  a  clergyman  i«  instituted  to  a  rectory 
or  vicarage,  or  licensed  to  a  perpetual  curacy, 
Le  takes  the  following  oath,  in  the  presence  of 
the  bishop  or  his  commissary  i  "  I  A,  B,  do 
**  swear  that  I  will  perform  true  and  canonical 

^'  obedience  to  the  bishop  of and  his  suc' 

"cessors,  in  all  things  lawful  and  honest.  So 
**  help  me  God."  Not  that  this  oath  implies 
obedience  to  the  canons,  as  some  erroneously 
suppose,  but  only  to  the  Jaziful  commands  of 
the  diocesan.  This  oath  of  canonical  obedience 
taken  by  beneficed  clergymen,  originated  at  a 
much  earlier  date  than  the  canons  of  1603 ;  and 
was  certainly  intended  to  resemble  that,  whicb^ 
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untler  the  feudal  system,  the  tenant,  took  of 
fidelity  and  obedience  to  his  lord.  It  is,  ia 
short,  of  a  similar  nature  to  the  oath  of  allegi- 
ance to  tlie  sovereign.  But  as  the  laity  in  taking 
this  oath  to  the  king  do  not  swear  to  obey  the 
statute  law  ;  so  the  clergy  by  swearing  canonical 
obedience,  do  not  lay  themselves  under  an  oath 
to  obey  the  canons.  Stipendiary  cnrates  and 
lecturers  are  not  required  to  take  the  oath  of 
%canonical  obedience ;  which  is  a  further  proof 
that  it  is  restricted  to  that  obedience  which  an 
incumbent  is  to  render  to  the  bishop  and  his 
successors. 

A  bishop,  likewise,  on  his  consecration  takes 
an  oath  of  due  reverence  and  obedience  to  the 
Mrchhishop  of  his  province.* 

An  incumbent  may  vacate  his  benefice  either 
by  death,  or  by  cession  in  taking  another  living ; 
for  he  .cannot  hold  two  livings  without  a  dis- 
pensation. 

Consecration  to  a  bishoprick,  likewise,  vacates 
the  parsonage  or  vicarag^e  ;   but  by  the  favour 


*  For  a  satisfactory  elucidation  of  this  subject,  see  a  pamphlet 
on  "  the  Nature  of  tht  Oath  of  Canonical  Obedience,  by  Mr. 
**  VowLEs,  one  of  the  Proctors  of  tke  •consistorial  couft  9€ 
*'  Bristol."— Riyingtons. 
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of  the  crown,  the  new  bishop  may  hold  a  living 
'^  in  commendam : "  that  is,  the  living  may  be 
committed  to  his  .care  till  a  proper  pastor  can  be 
provided  for  it. 

A  benefice  may  also  be  vacated  by  resignation, 
deprivation,  or  in  pmsuance  of  some  penal  statutes 
against  simony;  for  maintaining  any  doctrines 
derogatory  to  the  king's  supremacy,  or  to  the  39 
articles,  liturgy  and  homilies ;  by  neglecting 
after  institution  to  read  the  liturgy  and  articles  in 
the  church,  o^  make  the  declaration  against 
popery,  &c. 

There  are  about  10,000  parishes  in  England  ; 
and  it  is  said,  that  the  average  annual  income  of 
the  parochial  clergy,  does  not  exceed  much  more 
than  ,£.100.*  A  sum  far  too  small  for  the 
exigencies  of  a  family.  And  when  it  is  considered 
that  even  this  amount  is  reduced  in  many  cases 
by  the  unequal  distribution  of  the  ecclesiastical 
revenue,  the  situation  of  the  far  greater  part  of 
the  clergy  will  appear  truly  deplorable  to  every 
pious  and  feeling  mind.  How  is  it  then  that  the 
payment  of  the  clergy  is  thought  by  many  such 
an  intolerable  grievance  ?  It  will  perhaps  be 
answered,  ''  the  tithes  are  a  fruitful  source  of 
"  contention,  and  expensive  litigations.''     But  it 

*  See  an  £«say  oa  tht  Rereaues  of  th«  Ckurch  of  EaglaDd* 
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may  reasonably  be  doubted  whether  any  other 
mode  of  supporting  the  clergy  that  the  legishi- 
ture  might  adopt  instead  of  tithes,  would  be 
more  cheerfully  complied  with  by  the  majority  of 
the  people.  For  men  do  not  willingly  pay  for 
that  of  which  they  imagine  they  have  no  need. 
The  truth,  however,  is,  that  whore  the  clergy- 
man and  his  parishioners  are  under  the  due 
influence  of  that  religion  which  they  profess, 
there  will  be  no  dispute  about  tithes.  For  on 
the  one  hand,  he  will  be  anxious  at  all  times  to 
convince  his  flock,  that  he  seeks  not  theirs  but 
them  ;*  and  on  the  other  hand,  the  people  will 
by  their  liberality  make  it  manifest,  that  they 
think  it  perfectly  reasonable  and  just,  that  they 
who  sow  unto  them  spiritual  things,  should  reap 
of  their  carnal  things. f 

The  annual  stipend  of  the  curates,  probably 
does  not  exceed  on  the  average  £.50  ;  a  sum 
barely  sufficient  to  supply  even  a  single  maa 
with  the  necessaries  of  life.  The  legislature  has 
indeed  of  late  somewhat  ameliorated  the  condi- 
tion of  the  poorer  curates  ;  but  this  useful  bgdy 
of  men  certainly  requires  some  further  national 

•  2  Cor.  ch.  xii,  ver.  14. 
-j*  1  Cor.  ch,  ix.  ver.  11-. 
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provision.    They  who  preach  the  gospel^  ought 
at  least  to  exist  by  it. 

Besides  these  several  spiritual  persons/  there 
are  other  subordinate  officers  of  the  church. 

Churchwardens,  as  the  representatives  of  the 
parish,  are  the  guardians  or  keepers  of  the 
church.  They  are  appointed  yearly ;  sometimes 
by  the  parish,  sometimes  by  the  minister,  and 
sometimes  by  both  conjointly,  according  to  the 
custom  of  ^he  place. 

Their  office  is  to  repair  the  church,  and  make 
rates  for  the  defraying  of  the  expence;  they 
Are  also  joined  with  the  overseers,  in  the  care 
and  maintenance  of  ihe  poor.  They  are  autho- 
rized to  keep  the  people  orderly  at  church;  and. 
are  possessed  of  many  parochial  powers,  invested 
in  them  by  various  acts  of  parliament.  It  is  the 
duty  also  of  the  churchwardens,  to  make  pre- 
sentments of  all  disorderly  persons,  &c.  Sec.  at 
the  bishop's  or  archdeacon's  visitation. 

Parish  clerJcs  and  sextons  are  likewise  regai'ded 
by  the  common  law,  as  persons  who  have  free- 
holds in  their  offices^  They  are  generally 
appointed  by  the  minister;  but  sometimes  by 
the  parish,  where  the  establishment  of  the  cus- 
tom gives  the  inhabitants  a  civil  right  to  the 
appointment. 
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By  the  9 1st  canon,  the  qualifications  for  a 
parish  clerk,  are,  that  he  be  '*  twenty  years  of 
**  age  at  least ;  of  honest  conversation  ^  sufficient 
"  for  his  reading,  writing,  and  also  for  his  coin- 
"  petent  skill  in  singing,  if  it  may  be." 

As  psalm-singing  constitutes  so  delightful  and 
profitable  a  part  of  public  worship,  attention 
should  always  be  paid  to  this  part  of  his  qualifi- 
cation in  the  appointment  of  a  parish  clerk. 

The  rule  laid  down  for  church  music  in 
England  almost  a-  thousand  years  ago,  was,  that 
a  plain  and  devout  melody  should  be  observed. 
And  the  rule  prescribed  by  queen  Elizabeth  in 
her  injunctions  to  the  clergy,  was,  that  "  for 
"  the  comforting  of  such  as  delight  in  music,  ifc 
^'  may  be  permitted,  that  in  the  beginning  or  in 
"  the  end  of  common  prayer,  either  at  morning 
"  or  evening,  there  may  be  sung  an  hymn,  or 
**  such  like  song,  to  the  praise  of  Almighty  God, 
'^  in  the  best  melody  and  music  that  may  be  con- 
"  venientlj  devised,  having  respect  that  tlie 
*'  sentence  of  the  hymn  or  song  may  be  under^ 
*^  stood  and  perceived,'* 
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CHAPTER  XVIL 
Of  DISSENTERS. 

The  stated  reading  of  such  large  portions  of  the 
sacred  scriptures  ia  every  parish  throughout  the 
kingdom,  is  alone  such  a  public  blessing,  as^  in 
the  judgment  of  many,  more  than  balances  all 
the  imperfection,  real  or  supposed,  which  attaches 
to  the  national  church.  Another  obvious  advan- 
tage arising  from  the  establishment  of  the  church 
of  England,  is  the  perpetuity  of  her  creed  and 
worship ;  notwithstanding  the  objections  that  have 
from  time  to  time  been  brought  against  th^, 
either  from  without  or  from  within.  The  articles 
remain  the  same  compendium  of  scriptural  truth _; 
the  homilies,  the  same  deposit  of  *^  godly  and 
'^wholesome  doctrine;"  and  the  liturgy,  the 
same  sublime  and  spiritual  service  as  they  ever 
were.  They  are  all,  too,  as  "  necessary  for 
"  these  times,"  as  they  were  in  former,  and  will 
be  in  all  future  generations  ;  and  therefore  it  is 
hoped  that  they  will  remain  immovably  fixed,  to 
enlighten  and  comfort  the  people  of  this  favoured 
land  to  the  end  of  time. 
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It  is  not,  however,  to  be  expected  in  a  country 
whose  inhabitants  enjoy  the  right  of  private 
judgment,  that  an  unanimity  of  religious  opinion 
should  exist.  Being  no  longer  mentally  enslaved 
by  a  superstitious  and  bigotled  j)riesthood,  we 
are  permitted  as  well  as  enjoined  to  *'  search  the 
"  scriptures"  for-  ourselves.  Hen<"e,  however 
much  it  is  to  be  lanientedj  there  will  necessarily 
be  a  diversity  of  sentiment  with  regard  to  matters 
both  of  faith  and  discipline. 

It  would  be  quite  foreign  from  the  design  of 
this  work  to  give  even  a  brief  historical  sketch 
of  the  dissenters,  since  it  proposes  to  state  only 
the  law  as  it  relates  to  that  respectable  class  of 
his  Majesty's  subjects. 

The  grounds  of  dissent  are  various.  But  it 
may  be  observed,  that  the  puritans  (the  name 
by  which  the  first  dissenters  were  distinguished) 
separated  chiefly  on  account  of  their  objections 
lo  the  government  and  ceremonies  of  the  church ; 
whilst  they  firmly  believed  in  her  doctrinal  arti- 
cles, which, ,  it  is  presumed,  are  consonant  with 
the  faith  of  far  the  greater  part  of  the  non-con- 
formists of  the  present  day, 

from  the  first  period  of  the  refonnatioD,  the 
protestants  manifested  that  they  entertained  dit- 
ferent  views  respecting  many  things ;  which  were 
perhaps  made  too  much  of  at  rthat  time  by  all 
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parlies.  Although  these  are  now  very  generally 
considered  to  be  of  inferior  moment,  compared 
with  the' essentials  of  religion  ;  yet  good  men  are 
still  not  sufficiently  agreed  about  them  to  permit 
them  all  to  hold  communion  together  m  the 
established  church. 

The  law,  therefore,  considers  all  persons  as  tUs" 
seniers  who, .  from  any  cause  whatever,  do  not 
conform,  to  the  church  of  England  in  the  estab- 
lished mode  of  religious  worship,  agreeably  to  the 
statutes  1  Eliz.  ch.  1.  and  13  and  14  Car.  ll.i  ch, 
4,  called  acts  of  uniformity.  By  these  acts,  all 
dissenters  are  subjected  to  certain  penalties; 
from  which,  however,  they  were  happily  relieved 
by  statute  1  Vv^.  and  M.  ch.  18.  called  the 
toleralioa  act,  vvUich  was  confirmed  by  10  Anne, 
ch.  2.. 

These  two  acts  exempt  his  Majesty's  protestant 
subjects,  dissenting  from  the  church  of  England, 
from  the  penalties  of  the  above  and  similar  sta- 
tutes, and  from. prosecution  in  the  ecclesiastical 
cowts,  for  or  by  reason  of  their  non-conformity. 
Tl^  benefits  of  these  acts  extend  only  to  such 
protestant  dissenters  as  shall  qualify  themselves 
as- is  therein  prescribed. 

The  acts  of  uniformity,  then,  do  not  apply  to 
such  dissenters  as  shall  take  the  oaths  of  allegi- 
ance and  supremacy,  and  make  and  subscribe  tlie? 
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declaration  against  popery,  made  ^  Car.  IT. 
cti.  1^  against  transubstantiation,,  invocation  of 
saints,  and  the  sacrifice  of  the  mass. 

With  respect  to  dissenting  places  of  worship  ; 
no  assembly  shall  be  allowed  till  the  place  of 
meeting  be  certified  to  the  bishop  of  the  diocese, 
or  archdeacon,  or  justices  at  the  quarter  sessions, 
and  be  registered,  and  a  certificate  thereof  given. 
The  meeting-liouse  must  be  open  during  public 
worship,,  the  doors  being  neither  barred,  bolted, 
nor  locked. 

Dissenting  teachers,  to  be  qualified  as  sachj 
must  make  and  subscribe  the  said  declaration 
against  transubstantiation,  &c.  &c.  at  the  quswv 
tcr  sessions ;  and  declare  their  approbation  of 
such  parls  of  the  39  articles,  as  do  not  relate  to 
the  government,  ceremonies,  and  power  of  the 
established  chcrchj  or  refer  to  infant  baptism. 

Quakers,  to  have  the  benefit  of  the  act  of 
toleration,  shall  make  and  subscribe  the  aforesaid 
declaration,  and  a  declaration  of  fidelity  to  the 
king  and  of  his  supremacy ;  and  shall  subscribe 
a  profession  of  their  christian  belief,  in  a  form, 
of  words  prescribed  b}'  the  act. 

Dissenting  ministers  qualified  in  one  county, 
may  officiate  in  asy  other,  upon  producing,  if 
required,  a  certificate  of  being  so  qualified,  and 
«wearingand  subscribing  as  above. 
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If  any  person  misuse  such  qualified  teacher, 
or  disturb  a  dissenting  congregation,  the  offender 
shall  find  two  sureties  to  be  bound  by  recogni- 
sance in  ,£.50  each ;  and  in  default  thereof,  be 
committed  to  prison  till  next  quarter  sessions, 
and  upon  conviction  forfeit  cf  .20. 

Neither  the  bishops,  clerks  of  the  peace,  or 
justices  of  the  quarter  sessions  can  decline  at 
their  pleasure  to  license  a  mecting-hou^e,  or  to 
qualify  a  dissenting  minister ;  for  the  act  requires 
the  proper  officers  to  register  such  places  of 
meeting,  &c.  &c.  upon  its  being  certified.  And 
if  through  .ignorance  or  pervcrseness,  any  of  them 
should  refuse,  a  7nanddmus,  upon  proper  applica- 
tion, will  always  be  granted  to  compel  them  to 
do  their  duty. 

It  was  for  many  years  believed  that  the  tolera- 
tion act  only  suspended  the  penalties,  but  did 
not  take  away  the  crime  of  non-con  rorniity.  It 
was  supposed  -that  a  dissenter  might  be  fined  for 
refusing  to  serve  a  civil  office ;  and  at  the  same 
time  incur  all  the  penalties  of  the  test  and  corpo- 
ration acts,  if  he  took  upon  him  any  such  office 
without  taking  the  sacrament  according  to  the 
form  and  custom  of  the  cliurch  of  England.  This 
was  certainly  a  very  great  hardship,  and  altoge- 
ther inconsistent  with  the  liberal  and  equitable 
s|)irit  of  the  English   constitution.     At  lengtli, 
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about  the  year  1702,  Allen  Evans,  Esquire,  being 
-chosen  sherifFof  London,  refused  to  execute  the 
office,  upon  the  grounds  of  his  being  a  dissenter, 
and  of  his  not  being  able  conscientiously  to  take 
the  sacrament  at  church.  For  this  he  was  prose- 
cuted by  the  city  of  London,  who  brought  the 
cause  before  the  house  of  lords  by  appeal  from 
the  commissioiiers  delegates,  who  had  given  judg- 
ment for  the  defendant.  The  house  ordered  this 
question  to  be  proposed  for  the  opinion  of  the 
judges:  "  How  far  the  defendant  might,  m  the 
^'  present  case,  be  allovyed  to  plead  his  disability 
"  in  bar  of  action."  All  the  judges,  excepting 
Mr.  Baron  Perrot,  were  of  opinion,  "  That  the 
*'  corporation  act  expressly  rendered  the  dis- 
''  senters  ineligible  and  incapable  of  serving ; 
^'  and  that  the  toleration  act  amounted  to  much 
'^  771076  than  a  mere  exemption  from  the  penal- 
^^  ties  of  certain  laws,  by  freeing  the  dissenters 
^'  from  all  obligation  to  take  the  sacrament  at 
*^  church  ;  abolishing  the  crime  as  well  as  penal- 
^'  ties  of  non-comformity,  and  allowing  and 
"  protecting  the  dissenting  worship  ;  and  there- 
''  fore,  that  the  defendant  may  plead  this  disa- 
^' bility  in  bar  of  .the  present  action."  The 
whole  of  the  arguments  of  the  judges  were  sum- 
med up  by  the  learned  lord  Mansfield ;  and  upon 
this  ground  the  house  of  lords  affirmed  ne77t»  con. 
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llie  judgment  of  the  conimissioners  delegates. 
It  was  the  opinion  of  lord  Mansfield,  that  the 
disseuting  worship  was  not  merely  connived  at, 
but  "  esfahlisked.''  And  doctor  Furneaux  in- 
forms us,  that  Mr.  speaker  Onslow  likewise 
observed,  in^  a  conversation  with  which  he 
honoured  iiim,  '^  that  as  fiir  as  the  authorfty  of 
*^  the  law  could-  go  in  point  of  protection j  t[>e 
*'  dissenters  were  as  tni/i/  established  as  the 
^'  church  of  England  ;  and  that  an  established 
'^  churchy  as  distinguished  from  their  places  of 
^'  worship,  was,  properly  speaking,  only  an 
"  endozved  church  " 

Ever  since  the  toleration  act  passed^  it  ha« 
been  the  invariable  practice  of  our  kings  in  their 
speeches  to  their  parliaments  upon  their  acces- 
sion to  the  throne  ;  after  declaring  their  affection 
to  the  church  of  England  and  resolution  io 
support  it,  to  add,  that  they  will  maintain  the 
toleration  inviolable. 

By  two  statutes  of  13  Car.  II.  ch.  1,  called 
the  corporation  and  test  acts,  no  person  can  be 
legally  elected  to  any  office  relating  to  the 
government  of  any  city  or  corporation,  unless 
within  a  twelvemonth  before,  he  has  received 
the  sacrament  of  the  Lord's  Supper  according 
to  the  rites  of  the  church  of  England ;  and 
unless  at  the  same  time  that  he  takes  the  oath 
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of  office,  he  also  take  the  oath  of  allegiance 
and  supremacy.  And  by  the  tost  act,  all  officers, 
civil  and  military,  must  take  the  oaths,  &c.  &c. 
within  six  months  after  their  admission;  and 
also  within  tJiree  tnonths,  take  the  sacrament  at 
church,  upon  forfeiture  of  ^.500,  and  disability 
to  hold  the  said  office.  * 

But,  as  through  inadvertence,  some  may 
neglect  to  comply  with  the  law,  an  act  is  passed 
before  the  end  of  every  session  of  parliament, 
to  indemnify  such  persons,  provided  they  qualify 
themselves  within  a  time  speci£ed  in  the  act; 
and  provided  also,  judgment  has  not  been  given 
against  them  for  their  former  omission.  A 
protestant  dissenter  may  sit  in  either  house  of 
parliament,  being  duly  qualified  and  taking  the 
usual  oaths. 

The  Roman  catholics  do  ndtcnjoy  altogether 
ihe  same  privilege  as  other  dissenters;  since 
they  cannot  sit  in  either  house  of  parliament. 
But  all  the  severe  and  cruel  restrictions  and 
penalties  to  which  they  were  formerly  exposed, 
are  now  removed  by  statute  31  Geo.  III.  ch.  32; 
which  may  be  called  tho  toleration  act  of  the 
►catholics.  This  act  places  them  and  their  wor- 
ship under  the  same  protection  as  the  protestant 
dissenters;  whilst  it  leaves  them  equally  under 
the  disabilities  of  the  corporation^'and  test  acts. 
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The  legislature  in  its  wisdom  having  tlien  seen 
fit  npt  only  to  abolish  the  persecution^  but  to 
enact  the  protection  of  religious  worship,  under 
every  form  ;  it  is  the  bounden  duty  of  all  pri- 
vate christians,  to  exercise  ntutual  charity  and 
forbearance  one  towards  another.  ^'  Ephraiin 
'^  should  no  longer  envy  Judah,  and  Judah 
''  should  no  more  vex  Ephraira." 

This  christian  conduct  is  enjoined  not  only  in 
the  scriptures,  but  comes  likewise  recommended 
to  us  by  the  highest  earthly  authority.  At  the 
commencement  of  the  last  parliament,  the  con- 
vocation of  the  province  of  Canterbury  assured 
his  Majesty,  "  that  they  would  recommend,  in 
^'  matters  of  conscience,  mutual  forbearance  and 
^^  forgiveness."  To  which  his  Majesty  gra- 
ciously answered,  ^*  You  may  rely  on  my 
"  unshaken  determination  to  give  every  encou- 
**  ragement  and  support  to  your  exertions  in 
"  maintaining  that  mutual  forbearance  and  for- 
*^  giveness  which  so  peculiarly  belong  to  the 
"  true  spirit  and  character  of  the  reformed 
"  church,  and  which  are  so  eminently  calculated 
"  to  proraofe  the  great  and  important  objects  oi 
"  our  holy  religion." 


CHAPTER  XVIII. 
0/  the  CIVIL  STATE, 

The  laity  are  usually  divuled  inlollircc  dhlinct 
states  ;  namely,  the  civil,  the  military,  anvl  ihc 
raaritime. 

The  civil  state  comprehends  all  orders  of' mea 
from  i\\Q  highest  peer  to  the  lowest  peasant, 
which  are  not  included  among  the  clergy,  or 
amongst  either  the  army  or  the  navy.  It  may 
also  take  in  individuals  of  the  three  other  orders, 
since  a  nobleman,  a  knight,  a  gentleman,  or  a 
peasant  may  become  either  a  divine,  a  soldier, 
or  a  seaman. 

The  civil  state  is  divided  into  the  nobility  and 
commonalty. 

The  nobility  are  distinguished  by  the  different 
titles  of  dukes,  marquisses,  earls,  viscounts,  and 
barons.  At  the  time  of  the  conquest,  the  tem- 
poral nobility  consisted  only  of  earls  and  barons. 
Long  after  that  period,  wealth  was  considered 
the  only  nobility,  as  there  was  then  but  little 
personal  property  ;  and  a  right  to  a  scat  in  par- 
liament depended  entirely  upon  tlie   tenure  of 
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landed  estate.  Agreeably  to  the  general  prin- 
ciple in  the  feudal  system,  every  tenant  of  land 
had  a  right  and  was  obliged  to  attend  the  court 
of  his  lord.  Hence,  every  tenant  in  capite,  i.  e. 
the  tenant  of  the  king,  was  bound  to  attend  the 
king's  court  or  parliament,  the  great  court  baron 
©f  the  nation. 

With  respect  to  the  origin  of  peerage : 
according  to  Selden,  from  the  conquest  to  the 
latter  end  of  the  reign,  of  king,  John,  all  who 
held  any  quantity  of  land  of  the  king,  had, 
without  exception,  a  right  to  be  summoned  to 
parliament.  In  the  last  year  of  that  prince^. 
however,  a  very  important  distinction  was  intro- 
duced ;  viz.  the  division  of  these  tenants  into 
greater  and  lesser  barons.  About  this  period, 
tenure  began  to  be  disregarded,  and  persons 
who  lield  no  lands  of  the  king  were  summoned" 
to  parliament  hy  zc'iit.  This  custom  continued 
till  the  lltli  of  Richard  II.  when  the  practice  of 
creating  peers  by  letters  patent  first  commenced. 
In  that  year,  John  de  Beauchamp,  of  Holt,  in 
Worcestershire,  steward  of  the  household  to 
Richard  II.  was  created  by  patent,  lord  Beau- 
champ,  baron  of  Kidderminster,  in  tail  male ; 
and  since  that  time  peerages  have  been  created 
both  by  writ  and  patent,  without  any  regard  tQ 
tenure  and  estate. 
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Tlie  barony  of  Kidderminster,  which  bad  been 
sir'VCTal  tfraes  extinct,  was  revived  in  1711  hy 
qacen  Anne,  wlio  created  Thomas  Foley,  Esq. 
baron  Foley  of  Kidderminster.  It  again  be- 
came extinct  in  1765;  and  in  1776  was  conferred 
by  his  present  Majesty  upon  Thomas  Foley, 
Esq.  the  grandfather  of  the  noble  lord,  who 
now  enjoys  this  very  ancient  and  distinguished 
peerage. 

With  respeclr  to  the  origin  of  the  title  of  a 
duke  :  the  latin  name  of  duke,  which  was  very 
frequent  among  the  Saxons,  signified  nothing 
more  than  the  commanders  of^their  armies.  But 
after  the  Norman  conquest,  our  kkigs  being 
dukes  of  Normandy,  would  not  confer  the 
honour  of  the  title  upon  their  subjects,  until 
the  reign  of  Edward  III.  That  monarch  about 
a  year  before  he  assumed  the  title  of  king  o^ 
France,  introduced  thisorder  of  nobility  in  1337, 
by  creating  his  son,  Edward  the  Black  Prince, 
duke  of  Cornwall,  to  inflame  the  military  ardour 
and  ambition  of  his  earls  and  barons.*  After- 
wards others  were  raised  to  the  same  rank,  but 
the  title  became  quite  extinct  in  the  reign  of 
Elizabeth,  and  was  revived  about  the  year  1622. 
b-y  James  I.  who  created  George  Villiers,  duke 
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The  title  of  a  marquis^  is  taken  from  his  office 
to  guard  the  frontiers  and  limits  of  the  kingdom  ; 
•which  were  called  the  marches  of  Wales  and 
Scotland,  when  they  were  enemy's  countries. 
The  term  is  derived  from  the  teutonic  word 
marche^  a  Imiit.  This  title  was  first  given  as  a 
mere  ensign  of  honour,  in  the  reign  of  Richard 
II.  who  created  Robert  Vere,  earl  of  Oxford, 
marquis  of  Dublin ;  but  the  authority  of  lords 
marches,  or  marquisses,  was  not  abolished  till 
the  27th  of  Henry  VIII. 

An  earl  is  a  title  of  nobility  so  ancient,  thaC 
its  origin  cannot  t)c  traced  out.  Among  the 
Saxons,  the  earls  were  called  ealdormen,  or  elder 
men ;  and  also  schiremeii^  because  each  of  them 
liad  the  government  of  a  separate  district  or 
shire.  After  the  irruption  of  the  Danes  they 
were  called  ^«77e5,  aatl  after  the  conquest,  counts. 
But  although  they  did  not  long  retain  that  title, 
y-et  to  this  day  the  shires  are  called  countiesj. 
from  thence;  and  the- wives  of  earls,  countesses. . 

Henry  IV.  being  either  by  liis  wife,  his 
mother,  or  his  sisters,  actually  related  or  allied 
to  GWQxy  earl  in  the  kingdom,  had  the  address 
to  acknowledge  that  relation,  in  all  his  letters 
and  other  public  acts ;  and  hence  the  usage 
of  our  kings  in  all  writs,,  commissions,  &c. 
w.hereia  they  mention  a  peer  of  the  rank  of  aa 
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carl,  of  styling  liiin   "  trusti/  and  xcclUbeloved 
'<  cousin.''  * 

The  title"  o^  viscount  was  not  used  till  the  I8th 
year  of  Henry  V I,  who  created  John  Bcauraout 
a  peer,  by  the  name  of  viscount  Beaumont. 

But  the  most  ancient,  general,  and  universal 
title  of  nobility,  though  the  lowest  in  degree,  is 
that  of  a  baro7t.  The  most  probable  opinion 
respecting  the  origin  of  this  titie^  is,  that  the 
ancient  barons  were  the  same  as  our  lords  of 
manors :  to  which  opinion,  the  name  of  court 
baron  gives  some  sanction.  It  has  been  already 
remarked,  that  all  lords  of  manors,  or  barons^, 
who  held  of  the  king  in  capits^  had  seats  in 
pO/Tliament.  In  this  king's  reign,  the  number 
of  barons  Avas  so  great  and  troublesome,  that 
John  found  it  expedient  to  divide  them  ;  and  to 
summon  only  the  greater  barons  in  person.  It 
is  generally  supposed  that  he  left  the  b.irons  of 
smaller  note  to  be  summoned  by  the  sheriff,  and 
to  sit  by  representation  with  the  more  powerful 
nobility.  This,  however,  gave  rise  U>  the 
ultimate  separation  of  the  parliament  into  two 
louses.  This  important  event  was  gradually 
produced  and  finally  accomplished  about  the 
year  1295,  or  twenty-third  year  of  the  reign  of 
Edward  I.^when  the  knights  of  the  shire  with- 
drawing from  the  house  of  peers,  and  unitmg 
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tlicir  interests  and  votes  with  the  burgesses, 
constituted  the  house  of  commons  in  its  present 
form. 

Here  we  are  naturally  U^d  to  admire  tl>e 
inscrutable  ways  of  Divine  Proyidencej  in  making 
the  actions  of  a  tyranniail  prince  subservient 
to  the  liberties  o^f  the  people.  Nothing  could 
be  more  remote  from  the  mind  of  king  John, 
than  the  imparting  to  the  nation  the  vast  benefits 
which  it  derives  from  having  two  houses  of 
parliament.  Such,  however,  was  the  effect  of 
his  arbitrary  division  of  the  nobility  into  greaif 
and  little  barons.    • 

Exclusively  of  their  capacity  as  members  of 
parliament  and  hereditary  counsellors  of  the 
crown,  the  nobility  are  distinguished  from  the 
commonalty  by  other  circumstances.  In  all 
cases  of  treason  and  felony,  and  misprision  of  the 
same,  a-  nobleman  shall  be  tried  by  his  peers ; 
but  for  misdemeanors,  as  libels,  riots  and  the 
like,  he  may  be  tried  like  a  commoner,  by  a  jury. 

This  privilege  in  criminal  cases  does  not 
extend  to  the  bishops ;  for  although  they  are 
lords  of  parliament,  they  are  not  enobled  in 
blood ;  and  of  course  are  not  peers  with  the  rest 
of  the  lords.  Peeresses^  however,  enjoy  this 
distinction  ;  and  if  a  peeress  in  her  own  right 
skill:  marry  a  commoner,  she  still  remains  noble^ 
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and  shall  be  tried  by  her  peers ;  but  if  she  be 
noble  only  by  marriage,  ami  afterwards  marry 
a  commoner,  she  loses  her  dignity  and  falls  into 
the  rank  of  her  husband.  Yet  if  a  duchrss 
dowager  marry  a  baron,  she  continues  a  duchess 
still,  because  all  the  nobility  are  peers. 

Peers  and  peeresses  cannot  be  arrested  in  civil 
cases ;  and  hav^  many  peculiar  privileges  at- 
tached to  their  dignity  in  the  course  of  judicial 
proceedings. 

A  peer  sitting  in  judgment  gives  not  his  ver- 
dict upon  oath,  like  a  common  juryman,  but 
wport  his  honour.  So  also  he  answers  to  bill&  in 
chancery,  upon  his  honour,  not  upon  his  oath. 
But  if  he  be  examined  in  court  as  a  zvitnesSy 
either  in  civil  or  criminal  cases,  he  must  be 
sworn  like  any  other  man, 

The  law  shews  great  tenderness  respecting  the 
honour  of  peers.  Hence,  Jt  is  much  more  penal 
to  spread  false  reports  of  them,  than  of  com- 
moners. Scandal  against  a  peer  of  the  realm  iV 
called,  "  scandalum  magiiatum,^^  and  is  sub- 
jected to.  peculiar  punishment,  by  various  acts^ 
of  parliament. 

The  refraining,  however,  merely  from  "speak* 
^'  ing  evil  of  dignities,"  is  a  very  negative  sort  of 
virtue,  it  is  our  bounden  duty,  upon  all  occa- 
fiionsj   to  treat  our   superiors    with  reverence. . 
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Whether,  therefore,  \vc  dedicate  a  book  to 
*'  the  most  excellent  Theophiliis,"  or  address  a 
letter  to  '^  the  most  excellent  governor  Felix," 
or  to  an  '<  elect  lady;"  whether  we  "  appeal  to 
*'  Ca3sar,*'  make  a  defence  before  "  king  Agrip- 
^'  pa,"  or  reply  to  the  rude  interruption  of  the 
*'  most  noble  Festus  ;"  wc  must  be  *' courteous" 
to  all,  rendering  them  the  honour  that  is  due  to 
their  respective  rank. 

Nobiliti/  cannot  be  destroyed  but  by  death  or 
attainder.  Even  tjie  king  by  his  prerogative 
cannot  degrade  a  peer.  This  power  is  vested 
solely  m  the  legislature.  It  is  a  popular  notion^ 
that  whenever  the  king  makes  a  peer,  he  is 
obliged,  if  necessary,  to  allow  him  a  certain 
Hicorae  to  support  his  dignity  ;  or  if  a  noblemaa 
by  any  means  become  poor,  that  then  the  crown 
must  grant  him  a  sufficiency  to  maintain  his  rank ; 
but  this  is  a  very  great  mistake.  The  fact  is, 
that  in  the  reign  of  Edward  IV.  George  Neville, 
duke  of  Bedford,  was  degraded  from  his  nobility 
by  an  act  of  parliament,  on  account  of  his  pover- 
ty. Tills  solitary  instance  shews  us  both  the 
authority  of  parliament,  and  the  tenderness  with, 
which  it  exercises  its  uncontroiilable  powers. 

The  law  regards  all  the-  cominoiiahj/  as  equals, 
in  rv^spect  of  their  want  of  nobiUfy  ;  and  yet  the 
people;  as  distinguished  from  the  peerage-,  are 
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divided  into  difl'crent  degrees.  Tlie  highest 
personal  dignity,  after  a  iioblenian,  is  a  knight 
of  the  order  of  St.  George,  or  of  the  garter ; 
first  instituted  by  Edward  III.  \oU,  Next 
follows  (after  certain  ojjicial  dignities)  a  hiight 
banneret^  if  conferred  upon  the  person  by  thfi 
king  himself  in  the  field,  under  the  royal  ban- 
ners, in  time  of  war ;  otherwise,  he  ranks  after 
baronets^  who  are  next  in  order. 
,  The  title  of  baronet  was  first  created  in  1511^ 
by  king  James  I.  to  raise  money  to  enable  him 
to  reduce  the  province  of  Ulster ;  and  hence, 
all  baronets  have  the  arms  of  Ulster  added  io 
their  family  coat.  Rapin  says,  that  *^  that  one 
"  hundred  gentlemen  advanced  each  one  ihou- 
*^  sand  pounds,  for  which  this  title  was  conferred 
*^  upon  them,"  But  Mr.  Hume  asserts,  that 
^^two  hundred  patents  of  that  species  of  knight- 
^'  hood  were  disposed  of  for  so  many  thousand 
«^  pounds;"  and  attributes  the  invention  of  the 
title,  and  of  this  mode  of  raising  money,  to  the 
carl  of  Salisbury,  the  king's  minister.  It  is  a 
title  of  inheritance,  created  by  letters  patent, 
and  usually  de&cends  to  the  issue  male. 

Knights  of  the  bath  follow  next  in  order  of 
dignity.  They  are  so  called  from  the  ceremony 
of  bathing  the  night  before  their  creation.  This 
order  was  instituted  by  Henry  lY,  and  revived 
by  George  I. 
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The  lowest  order  of  knighthood,  though  the 
most  ancient,  are  knights  hacke/oi\s.  King  Alfred 
conferred  this  dignity  on  his  son  Athelston,  but 
it  is  now  fallen  into  disuse. 

These  are  the  only  titles  of  dignity  among 
comirior.crs ;  those  of  esquires  and  gentlemen 
behig  merely  names  of  worship  or  respect.  But 
before  these,  all  colonels,  serjeants  at  law,  and 
doctors  in  the  three  learned  professions,  take  the- 
precedence. 

The  eldest  sons  of  knights,  and  the  eldest  sons 
of  the  younger  sons  of  peers  in  perpetual  suc- 
cession, justices  of  the  peace,  and -others  who 
bear  offices  of  trust  under  the  king,  are  denomi- 
nated esquires.  Whilst  all  those  who  study  in 
the  universities,  and  profess  the  liberal  sciences, 
and  can  live  without  manual  labox^r,  are  styled 
gentlemen.  A  yeoman  is  one  who  possesseth  a 
freehold  of  £A0  a  year,  afid  is  qualified  to  do 
every  act  which  the  law  requires  to  be  done  by 
one  who  is  an  honest  and  lawful  man. 

The  rest  of  the  community  are  called  trades- 
men^ artificers^  and  labourers. 

In  all  legal  proceedings  every  man  nrust  be 
distinguished  by  the  narae*t)f  his  estate,  degree, 
or  mystery,  in  conformity  to  the  statute  of 
1  Hen.  V.  ch.  5. 

Th£  rules  of  precedence  in  England  are  settled 
cither  by  established  custom,  by  express  statutes^ 
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or  by  the  king's  letters  patent.  Tlie  following 
table  exkibits  the  priority  of  vzQk,  from  the 
sovereign  to  the  peasaoL 

Table  of  Precedency  of  Rank, 

The  KING. 

The  PRINCE  of  WALES. 

The  Princes,  Sons  of  the  King. 

£rolher8  of  the  King. 

Uncles  of  the  King. 

GranWsans  of  the  King. 

5oBS  of  the  Bratheis  or  Sisters  ex  th«  Kin^. 

Archbishop  of  Canterbury,  Lord  Friaiate  of  al!  England, 

The  Lord  High  Chanceller,  or  Lord  Keeper. 

The  Archbishop  of  York,  Primate  of  England. 

The  Lord  Higk  Treasurer. 

The  Lord  President  of  the  Privy  Council. 

The  Lord  Privy  Seal. 

The  Lord  High  Constable. 

Earl  Marshal. 

The  Lord  High  Admiral, 

The  Lord  Steward  of  his  Majesty's  Household. 

The  Lord  Chamberlain  of  his  Majesty's  Household. 

Dukes,  according  to  their  Patents. 

Marquisses,  according  to  their  Patents. 

Eldest  Sons  of  Dukes. 

£arJs,  according  to  their  Patents. 

Eldest  Sons  of  Marqulsses. 

Younger  Sons  of  Dukes. 

V4icounts,  according  to  their  Patent*. 

Eldest  Sons  of  Earls. 

y 
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Younger  Sons  of  Marquisses. 

The  Biiliops  of  London,    Durham,  Winchester,  and  all  other 

Bishops,  according  to  their  Seniority  of  Consecration. 

Baroni,  according  to  their  Patents. 

The  Speaker  of  the  House  of  Coaimona* 

Eldest  Sons  of  Viscounts, 

Younger  Sons  of  Earls, 

Eldest  Sons  of  Barons. 

Knights  of  the  Garter, 

Privy  Counsellors. 

The  Chancellor  of  the  Excheques. 

The  Chancellor  of  the  Duchy  of  Lancaster. 

The  Lord  Chief  Justice  of  the  Court  of  King's  Bench* 

The  Master  of  the  Rolls. 

The  Lord  Chief  Justice  of  the  Court  of  Common  Plcaa. 

The  Lord  Chief  Baron  of  the  Exchequer. 

Judges  and  Barons  of  the  degree  of  the  Colfe  of  the  said  Court, 

a«cording  to  seniority. 
Bannerets,    made  by   the  King  himself  in  person,  under  the 
royal  standard,   displayed  in  an  army  royal,  in  open  war, 
for  the  term  of  their  lives,  and  no  longer. 
Younger  Sons  of  Viscounts, 
Younger  Sons  of  Barons. 
Baronets, 
Bannerets,  not  made  by  the  King  himself  in  persoBi 
Knights  of  the  Bath, 
Knights  Bachelors. 
Elde^  Sons  of  the  younger  Sons  of  Peers, 
EMest  jSons  of  Baronets. 
Eldest  Sons  of  Knights  of  the  Garter. 

Eldest  Sons  of  Bannerets. 

Eldest  Sons  of  Knights  of  the  Bath. 

Eldest  Sons  of  Knights. 

lounger  Sons  of  Baron«ts« 
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Esquires  of  the  King'i  Body. 

Gentlemen  of  the  Privy  Chamber. 

iEsquires  of  the  Knights  of  the  Batk. 

Esquires  by  Creation. 

Esquires  by  Office. 

Younger  Sods  of  Kuights  of  the  Garter. 

Younger  Sons  of  Bannerets  of  both  kiuda. 

Younger  Sons  of  Knights  of  the  Bath* 

Younger  Sens  of  Knights  Bachelors. 

Gentlemen  entitled  to  bear  arms. 

Clergymen,  Barristers  at  Law,  Physicians,    and  OfHcers  in  the 

i^ary  and  Array,  vho  are  Gentlemen  by  profession. 

Yeomen. 

Tradesmen. 

Artificers. 

Laboarerfc 


But  not  to  forget  the  ladles.  It  may  be 
observed  generally,  that  married  women  are 
inlitled  to  the  same  rank  amongst  themselves  as 
their  husbands  enjoy  amongst  men  ;  and  widows 
ret^-in  the  rank  of  their  deceased  husbands,  ex- 
cepting such  rank  were  merely  professional  or 
official.  Unmarried  women  are  allowed  at  all 
times  the  same  rank  amongst  females  as  their 
eldest  brothers  bear  amongst  men  during  the 
lives  of  their  fathers. 

Such  is  the  difference  of  rank  which  the  laws 
and  Customs  of  England  have  wisely  establislied 
among  us.    Subordination  is  the  ver}^  bond  of 
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society  ;  and  without  it,  no  civilized  stale  can 
exist,  or  enjoy  any  practical  liberty.  As  the 
different  bodies  in  the  planetary  system  gravitate 
towards  each  other  and  towards  the  sun,  as  well 
as  the  sun  towards  them,  and  are  thereby  pre* 
served  from  confusioa  and  destruction  ;  so  the 
reciprocal  influence  which  the  various  ranks  iu 
society  have  upon  each  other,  produces  that 
©eder  and  harmony  which  constitute  the  public 
peace  and  liappincss. 

Much  has  been  said  of  late  years  about 
tqualihf.  All  men,  it  is  said,  are  by  nature 
equal;  and  from  this  proposition  a  conclusion 
has  been  drawn,  that  all  have  equal  rights. 
JLyery  man,  indeed,  is  born  in  sinj  and  is  at 
first  a  helpless  creature ;  and  in  that  sense,  all 
men  come  into  the  world  iipon  a  level.  But 
m  no  other  respect  can  they  be  said  to  be  equal. 
From  our  earliest  moments  we  manifest  an 
inequality  of  disposition,  capacity,  and  inclina- 
tion;  which,  ''  growing  with  our  growth," 
necessarily  leads  to  that  distinction  of  honour, 
wealth,  and  power,  which  we  see  obtains  in  the 
worM. 

To  assert  any  other  kind  of  natural  equalily 
than  that  of  sinfulness  and  imbecility,  is  to  resist 
the  plainest  evidences  of  reason  and  revelation, 
and  to  falsify  the  experience  of  all  nations  in 
every  age  of  the  world* 
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If  however  by  the  term  eqiiality  nothing  more 
is  meant,  than  that  all  men  have  an  equal  right 
to  justice  or  the  possession  of  their  rights;  so 
obvious  a  truth  is  readily  admitted.  And  where, 
it  may  be  asked,  is  this  theory  reduced  to 
practice  if  not  in  England  ?  [n  vain  will  justice 
ever  be  looked  for  on  earth  if  it  is  not  to  be 
found  in  the  British  Constitution  :  which  equally 
protects  the  peer  and  the  peasant ;  the  rich  and 
the  poor  ;  the  learned  and  the  ignorant ;  the 
master  and  the  servant;  and  extends  its  wnse 
provisions  equally  to  all,  without  any  distinction 
of  sex,  condition,  or  age. 

It  will,  probably,  be  found  upon  enquiry,  that 
those  nations  enjoy  the  highest  degree  of  rational 
liberty,  whose  inhabitants  are  divided  into  the 
greatest  number  of  degrees  of  rank  ;  and  where 
the  highest  honour,  except  the  supreme  execu- 
tive authority,  is  accessible  to  those  who  compose 
the  lowest  order  in  society.  Such  is  precisely  the 
case  in  this  happy  country.  Here  the  meanest 
peasant  may  by  his  industr}^,  integrity,  and  skill, 
arrive  at  the  highest  post  in  the  church,  in  the 
army,  or  the  navy.  He  may  sit  in  the  chief 
seats  of  justice,  or  become  the  most  dignified 
person  in  either  house  of  parliament.  In  short, 
the  hand  which  now  throws  the  shuttle,  or  grasps 
y2 


258  ARMY    AND    NAVY, 


the  plough,  may  possibly  one  day  guide  the  helm 
of  slate. 

If,  then,  the  good  order,  peace,  and  happiness 
of  the  community  depend  so  much  oa distinction 
of  rank,  every  considerate  and  loyal  man  will 
pay  a  scrupulous  regard  to  all  those  matters  of 
ceremony  and  etiquette  which,  are  so  conducive 
to  its  due  preservation.  And  in  this  view  of  the 
subject,  a  conscientious  reverence  of  our  superi- 
ors, and  a  due  attention  to  all  the  minutijs  which 
are  comprehended  in  the  term  politeness,  evi* 
•lently  become  a  christian  duty. 


CHAPTER  XIX. 
Of  the  ARMY  and  NAVY. 

.Almost  eVery  page  of  history  is  '^  polluted 
"  with  blood."  Pride,  and  lust,  and  envy,  and 
ambition,  liave  in  all  ages  conspired  against  the 
peace  and  disturbed  the  repose  of  men.  These 
vile  and  ungovernable  passions  have  at  all  times 
been  tlie  cause  of  tliat  *^  distiess  of  nations," 
which  is  the  necessary  result  of  all  wars,  ^'  From 
^*  whence  come  warg  and  lightings  among  yoo  ? 
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■^^  come  they  not  hence,  even  of  your  lusts  F' 
Self-preservation,  however,  being  tlie  fii-st  law  of 
nature,  those  peaceable  nations  which  are  exposed 
to  the  rapacity  of  neighboiiring  powers,  have 
found  it  necessary,  for  their  own  safety,  to  assume 
a  warlike  character.  In  every  other  view,  the 
profession  of  a  soldier  is  inconsistent  in  a  free 
state ;  and,  indeed,  llie  laws  of  England  know 
of  no  such  thing  amongst  Britons  as  a  perpetual 
soldier.  The  proper  idea  of  an  Englisli  soldier  is 
that  of  a  free  citizen  voluntarily  engaging  for  a 
time  in  a  military  employment,  for  the  defence 
of  his  king  and  country';  and  not  of  an  armed 
slave  of  power,  overawing  his  feilow-countrj-mca 
into  subjection  to  a  despotic  ruler. 

All  historians  agree,  tliat  the  great  king  Alfred 
first  settled  a  national  miliiia  in  England,  and 
made  all  his  subjects  soldiers,  by  a  prudent  disci- 
pline. Under  our  Saxon  monarchs,  armies  were 
entrusted  to  the  command  of  the  dukes,  or  here- 
tocks,  who  were  vested  with  very  considerable- 
powers  :  but  it  does  not  appear  that  the  kings  of 
England  had  any  body-guard  until  the  reign  of 
Henry  VII.  This  prince  at  his  coronation  insti- 
tuted, partly  from  pomp,,  but  chiefly  for  personal 
security,  a  band  of  fifty  archers,  who  were  term- 
ed yeomen  of  the  oruard.  Henrv,  conscious  that 
has  title  to  the  crown  was  very  questionable,  was 
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aware  .that  so  novel  an  appearance  might  natu- 
rally impress  the  people  with  the  idea>  that  he 
entertained  a  jealous  diffidence  of  his  suhjects ; 
lest,  therefore,  they  should  think  that  this  force 
was  raised  merely  to  intimidate  them  on  the  pre- 
sent occasion,  he  declared  the  institution  to  be 
perpetual.  Such  was  the  origin  of  the  band  of 
yeomanr}'^,  which  is  continued  to  this  day. 

A  material  alteration  took  place  in  our  military 
system  after  the  Norman  conquest.  King  Wil- 
liam enforced  the  feudal  law  in  all  its  rigour  j 
the  whole  of  which  is  builded  on  a  military  plan. 
He  divided  all  the  lands  in  the  kingdom  into 
knight's  fees,  in  number  about  60^215  ;  and  for 
every  knight's  fee,  a  knight  or  soldier,  miles, 
was  bound  to  attend  the  king  in  his  wars  for 
forty  days  in  a  year ;  in  which  time  a  campaign 
was  usually  finished,  and  a  kingdom  either  con- 
quered or  victorious.  But  in  process  of  time, 
men  grew  weary  of  this  bodily  fatigue  and  hard- 
ship, and  military  service  in  person  was  ex- 
changed for  pecuniary  aids  to  the  prince  as  early 
as  the  reign  of  Henry  H.  At  length  the  military 
tenures  were  abolished,  at  the  restoration^  by 
statute  12  Car.  H,  ch.  24. 

In  case,  however,  of  domestic  insurrection^ 
or  prospect  of  foreign  invasion,  provision  was 
made  by  law  for  the  defence  and  security  of  tlie 
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nation.  The  statutes  of  27  Hen.  11.  and  13 
l:ldw.  I.  ch.  6.  obliged  every  man,  according  to 
his  estate  and  degree,  to  provide  a  determinate 
quantity  of  such  arms  as  were  tlien  in  use,  in 
order  to  keep  the  peace;  and  constables  weje 
appointed  in  all  the  hundreds,  to  see  that  such 
arms  were  provided.  No  man,  however,  was 
compelled  to  go  out  of  the  kingdom,  nor  out  of 
his  shire,  but  on  the  most  urgen-t  necessity ;  nor 
provide  soldiers,  unless  by  consent  of  parliament. 

Another  important  change  took  place  in  the 
military  system  about  the  time  of  Henry  VHI. 
Lord-heutenanls  were  then  introduced  as  stand- 
ing representatives  of  the  crown,  to  keep  the 
several  counties  in  military  order ;  and  in  this 
statCy  things  continued  till  the  repeal  of  the  sta- 
tutes of  armour,  in  the  reign  of  James  L 

A  question  wa.s  at  length  started  in  the  long 
parliament,  in  the  reign  of  the  first  Charles,  how 
far  the  power  of  the  militia  did  inherently  reside 
in  the  king,  since  it  rested  merely  upon  immc^ 
morial  usage.  Great  heat  and  animosity  were 
employed  in  debating  this  delicate  and  unconsti^ 
tutional  question  ;  the  decision  of  which,  was 
the  cause  of  the  fatal  rupture  between  that  unfor- 
tunate monarch  and  the  parliament.  For  the 
two  houses  not  only  denied  the  prerogative  of  the 
crown,  but  illegally  seized  iato  their  owu  hands, 


262  ARMY    AND   NAVT. 

the  whole  power  and  command  of  the  militia. 
But  the  sole  right  of  the  king  to  govern  and 
command  the  military  state,  was  afterwards 
recognised  b}'-  13  and  14  Car.  II.  Rules  were 
laid  down  for  putting  the  whole  military  power 
into  a  method  of  regular  subordination  ;  and  the 
militia  as  it  now  stands  by  law,  is  principally 
builded  upon  the  statutes  then  enacted,  although 
the  laws  have  been  frequently  altered  and 
amended,  down  to  the  present  day. 

The  militia  is  only  for  the  defence  and  security 
of  the  nation  :  and  it  is  unlawful,  and  contrary  to 
the  bill  of  rights,  for  the  king  of  England  to  have 
a'standing  army  in  time  of  peace;  unless  it  be 
with  the  corisent  of  parliament. 

Bui  as  the  kingdom  would  be  in  great  danger 
from  the  standing  armies  upon  the  continent, 
were  it  left  at  any  time  entirely  without  an  armed 
force ;  the  legislature  has  annually  thought  it 
necessary  for  the  safety  of  the  realm,  to  maintajn 
an  army  even  in  time  of  peace;  which,  however,, 
is  ipso  facto  disbanded  at  the  end  of  the  year, 
unless  continued  by  parliament. 

This  militai-y  force  is  kept  in  due  order  and 
discipline  by  an  act  of  parliament,  which  passes 
annually  "  to  punish  mutiny  and  desertion,'' 
even  with  death  itself,  if  an  offender  should  be 
adjudged  by  a  court  martial  to  suflfer  it. 
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Soldiers  enjoy  many  advantages.  The  royal 
hospital  at  Chelsea  affords  a  comfortable  asylum 
for  such  as  are  worn  out  ia  the  service ;  and 
many  receive  pensions  for  life,  upon  being  dis- 
charged. A  soldier,  too,  may  settle  in  any  town 
in  the  kingdom,  vi'ithout  exception,  and  exercise 
any  trade  he  pleases,  notwithstanding  any  law, 
custom,  or  charter  to  the  contrary.  When  in 
actual  service,  a  soldier  may  dispose  of  his  wages 
and  personal  property  by  a  nuncupative  will, 
without  those  forms  and  expences  which  in  other 
cases  are  necessary  to  make  them  effectual  in 
law.  Besides  these  privileges,  the  soldier  enjoys 
some  others;  and  one,  which  is  very  conducive 
to  his  comfort,  when  at  a  distance,  from  all  en- 
deared connections :  all  non-commissioned  offi- 
cers and  privates  may  send  and  receive  letters 
free  of  postage,  under  certain  restrictions. 

By  the  maritime  state,  is  intended  the  whole 
of  the  roj/al  navyy  **  the  wooden  walls  of  Old 
*'  Efigland,"  the  floating  bulwark  of  the  island. 

The  navy  is  much  more  congenial  with  the 
true  principles  of  the  constitution  than  the  army, 
inasmuch  as  the  liberties  of  the  countiy  cannot 
be  endangered  by  it. 

Tlie  existence  of  the  English  navy  is  vei-y 
ancient;  and  our  kings,  in  all  periods  of  our 
Jiistory,  have  paid  great  attention  to  its  improve- 
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ment.  It  had  arrived  to  such  a  degree  of  per- 
fection in  the  12th  century,  that  the  code  of 
maritime  laws,  called  the  laws  of  CNeron,  was 
'Confessedly  composed  by-  our  king  Richard  I.  at 
the  isle  of  Oleaon,  on  the  coast  of  France,  then 
part  of  the  possessions  of  the  crown  of  EngJaTid. 

For  many  ages  the  royal  imxy  was  far  from 
fiumerous ;  even  in  the  reign  of  Elizabeth,  the 
number  of  royal  ships  did  not  exceed  thirti/-' 
thr^e,  but  is  now  increased  to  owe  thousand  one 
hundred  and  forty-one.  As  our  commerce,  how- 
ever, extended,  the  envy  of  other  nation's  was 
excited  ;  w€  had  more  territory  and  Jloating  pro- 
perty to  defend ;  and  consequently,  the  enlarge- 
ment of  our  naval  force  gradually  became  more 
and  more  necessary. 

The  present  unrivalled  slate  of  the  royal  navy 
is,  doubtless,  very  much  owing  to  the  salutary 
provisions  of  tl^e  statutes  called  the  ''  navigaticm 
*'  acts."  Perhaps  a  combination  of  second  causes 
may  hav€  conduced  to  that  naval  skill  and 
prowess^  by  which  we  are  so  eminently  distin- 
guished above  all  other  nations.'  But  we  must 
ascribe  it  all  to  the  wisdom  and  goodness  of  God, 
who  always  accomplishes  his  purposes  by  the  most 
suitable  means.  He  has  been  pleased  to  favour 
ns  with  peculiar  blessings.  "  He  hath  not  dealt 
^  ^o  with  any  nation,"      Our  privileges  being 
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deposited  in  this  small  island  of  the  sea^  bow 
appropriate  are  the  means  of  defence  with  which 
his  Providence  has  famished  us  !  How  have 
these  means  been  enlarged,  in  proportion  as  our 
liberties  have  been  increased  by  our  own  laws  ; 
or  endangered  by  the  envy,  ambition,  and  arro- 
gance of  foreign  enemies  !  / 

The  navy  is  manned  principally  by  the  king's 
commission,  empowering  the  lords  of  the  admi- 
ralty to  Impress  seamen,  as  the  state  of  public 
affairs  may  reqnire.  This  method  of  obtaining 
sailors  appears  at  first  sight  to  be  an  ijnvasion  of 
the  liberty  of  the  subject.  But  its  lawfulness  is 
imquestionable,  and  will  not  admit  of  doubt  in 
any  court  of  justice. 

This  public  measure  has  been  complained  of 
<;ver  since  England  has  had  a  navy.  But  the 
practice  being  established  by  immemorial  custom, 
as  well  as  implied  in  various  statutes,  and  having 
been  brought  down  from  the  earliest  period  to 
the  present  time  in  a  regular  succession  of  pre- 
cedents, it  was  the  opinion  of  Sir  Michael  Foster 
and  others,  that  it  is  part  of  the  common  law  of 
the  land.  And,  doubtless^,  if  the  evil  complained 
of  admitted  of  a  remedy  compatible  with  the 
safety  of  the  community,  the  enlightened  Icgisla* 
ture  of  a  free  people  would  long  ere  now  hare 
discovered  and  enacted  it. 
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It  is  stale  necessity  only  which  justifies  it. 
"  The  practice,"  says  Lord  Mansfield,  "  is 
"  deduced  from  that  trite  maxim  of  the  consti- 
*'  tutioual  law  of  England,"  '  that  private  mis- 
'  chief  had  better  be  submitted  ioy  than  that  pub- 
'  lie  detriment  and  inconvenience  should  ensue.* 

The  practice,  too,  is  plainly  defensible  from 
analogy.  We  have  seen,  that  in  case  ^f  a 
foreign  invasion  or  domestic  insurrection,  the 
sheriff  has  the  power  of  calling  out  the  ''  posse 
comitatus"  to  suppress  the  one  or  repel  the 
other.  Now  supposing  that  the  people  of  Nor- 
folk were  called  out  under  either  of  the  above 
cucurastances  ;  would  it  not  be  folly  in  them  to 
resist  the  sheriff,  and  plead  in  excuse  that  tliey 
were  oppressed,  because  the  inhabitants  of 
Wales  were  .peaceably  following  their  occupa- 
tions ?  Every  wise  man  must  see,  that  tliQ 
locality  and  urgency  of  the  danger  legalize  the 
promptitude  and  partiality  employed  in  applying 
the  remedy.  So  on  the  breaking  out  of  a  war, 
the  scene  of  danger,  or  mther  the  place  where 
"we  can  most  effectually  prevent  it,  is  the  high 
sea.  The  admiralty,  therefor^,  calls  out  its^;o.sse 
comitatiis  (if  the  expression  may  be  allowed^, 
and  it  is  absurd  in  seafaring  men  to  complain  of 
injustice,  merely  because  the  landsmen  are  not 
compelled  to  go  with  them.    A  seaman  can  never 
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be  employed  but  against  tlic  enemies  of  his 
country.  No  tFue  Englishman,  then,  when  his 
services  are  called  for  to  protect  the  public 
safety,  will  enquire,  whether  the  king's  right  to 
compel  liim  to  defend  his  country  be  the  custom 
of  England,  or  a  grant  of  the  legislature. 
Every  measure  should,  indeed,  be  adopted  to 
lessen  the  evil  complained  of;  but  after  all,  it 
will  probably  be  found,  in  fact,  that  the  spur  of 
the  press  is  wanted  to  man  the  navy  with  effects* 

There  are,  however,  other  methods  of  sup- 
plying the  navy  with  seamen,  besides  pressijfg. 
Parishes  may  bind  out  poor  boys  apprentices  to 
merchantmen,  who  shall  be  protected  from  the 
impress  for  the  first  three  years ;  and  if  they  are 
impressed  afterwards,  their  masters  shall  be 
allowed  their  wages.  Great  advantages  in  point 
of  wages,  are  given  to  volunteer  seamen,  iq 
order  to  induce  them  to  enter  into  the  king's 
service  :  and  every  foreign  seaman  who,  during 
a  war,  shall  serve  two  years  in  any  man  of 
war,  merchantman,  or  privateer,  is  ipso  facto 
naturalized. 

There  are  certain  express  rules,  articles,  and 
orders,  first  enacted  by  the  legislature,  soon 
after  the    restoration,    but  since   amended   as- 

*^n  this  subject,  teeJuwiVf,  Letter  74, 
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circumstances  arose ;  by  which  a  regular  dis- 
cipline is  kept  up  in  the  navy.  In  these  articles, 
•very  possible  offence  is  specified,  and  its  proper 
punishment  annexed. 

The  privileges  of  sailors  are  much  the  same 
as  those  enjoyed  by  soldiers.  And  Greenwich 
hospital  is  to  disabled  seamen  what  Chelsea  is 
tx)  wounded  soldiers.  Neither  seamen  on  board 
a  king's  ship,  nor  a  soldier,  can  be  arrested  for 
any  debt,  unless,  the  amount  is.  sworn  to  be  not 
kss  than  ^.20. 

The  marines  are  likewise  a  very  important 
part  of  the  nationaldefcnce.  This  useful  body 
of  men  are  soldiers  who  serve  cither  on  shore  or 
on  shipbonrd.  They  arc  under  the  orders  of 
the  lords  of  the  adrainiUy,  who  exercise  their 
authority  over  them  by  virtue  of  an  annual  act 
-<  for  the  reguliUion  of  his  Mnjest^^'s  mariao 
'-^  forces  while  on  shore.'' 


CHAPTOR  XX/ 
Of  CORPORJTIONS. 

All  personal  rights  die  with  the  person ;  but' 
tbere  are  rights  "vvhich  the  benefit  of  society 
requires  to  be  continued  when  the  person  in 
"whom  they  were  first  invested  is  no  more.  Yet 
as  the  formal  revival  and  recognition  of  these 
rights  in  a  succession  of  persons  would  always 
be  inconvenient  and  sometimes  impracticable,  it 
has  been  found  necessary  io  create  artificial 
persons,  who  may  perpetually  maintain  and 
enjoy  the  original  rights  by  a  sort  of  immorta- 
lity :  these  artificial  persons  are  what  we  call 
bodies  politic,  bodies  corporate^  or  corpora- 
tions. The  advantages  which  are  thus  secured 
to  the  interests  of  religion,  learning,  and  com- 
merce, have  been  found  by  experience  to  be 
very  great. 

A  corporation  may  be  very  fitly  compared  to 
a  river  ;  which  is  the  same  river,  although  its 
parts    are    contmually   changing    and    passing 


S70  CORPORATIONS. 


away.*  And  as  the  adjacent  fields  are  fertilized 
by  it  from  age  to  age  ;  so  corporations  continue 
to  impart  to  all  within  their  precincts,  the  vari- 
ous privileges  and  benefits  with  which  they  were 
at  first  endowed. 

With  respect  to  their  origin,  Plutarch  informs 
us  that  they  were  invented  by  Numa,  as  a 
politic  measure  to  settle  the  animosities  between 
the  Romans  and  the  Sabines.  The  introduction 
of  them,  however,  into  Europe,  seems  to  have 
been  the  work  of  Lewis  the  Gross,,  who  erected 
the  French  boroughs  into  corporations,  with  a 
view  to  deliver  the  people  from  the  feudal 
slavery,  and  to  givethem  protection  by  means, 
of  certain  privileges  and  a  separate  jurisdiction. 
Jt  appears,,  from  doomsday,  that  the  greatest' 
boroughs  with  us,  were,  at  the  time  of  the 
conquest,,  little  more  than  country  villages ;  the 
inhabitants  of  which  were  only  a  number  of  low 
dependant  tradesmen,  not  incorporated,  and^ 
living  without  any  particular  civil  tie. 

The  first  corporation  established  in  England 
was  the  fraternity  of  St.  Thomas  a  Becket,  under 
the  name  of  ''  Merchant  adventurers,"  incor- 
porated in  the  year  1564> 

*  "  ilJe 

"  Labitur,  et  labetar  ia  om«e  Yohibilis  avum." 

Hon.  Ep.  fir  Lib.  i. 
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There  are  two  sorts  of  corporations  regarded 
by  the  laws  of  England;  namely,  aggregate 
and  sole, 

A  corporation  aggregate  consists  of  many  per- 
sons united  together  into  one  society,  and  is  kept 
up  by  perpetual  succession.  Of  wliich  kind, 
are  the  mayor  and  commonalty  of  a  city  or 
borough;  the  head  and  fellows  of  a  college;  and 
the  dean  and  chapter  of  a  cathedral. 

A  corporation  soic  consists  of  a  sinolc  person, 
and  his  successors,  who  are  incorjxjratecFby  law, 
in  order  to  give  them  some  legal  advantages,, 
particularly  that  of  perpetuity,,  which  they 
could  not  have  in  their  natural  persons.  In  tliis 
sense,  the  king  is  a  corporation  sole;  so  is  a 
bishop  :  some  deans  and  prebendaries;,  and  so  is^ 
every  parson  and  vicar.  This  species  of  corpo- 
ration is  a  considerable  refinement  by  the  English^ 
upon  the  original  Roman  principle,  which  re- 
quired three  persons  to  constitute  a. corporate- 
body. 

If  it  be  considered,  that  the  freehold  of  the 
tithes^  &c.  was  originally  given  to  the  clergyman 
of  a  parish,  as  a  temporal  recompence  for  his- 
spiritual  services  to  the  people,  and  intended  to 
be  so  to  all  his  successors ;  the  wisdom  of  the  law 
in  making  a  parson  and  vicar  a  body  corporate, 
will  be  very  manifest.       For  had  not  the  law. 
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prevented  it,  the  freehold  would  have  descended 
to  their  heirs,  and  not  totheir  successors. 

There  is  still  another  division  of  bodies  corpo- 
rate ;  and  that  is,  into  ecclesiastical  and  lay ;  in 
which,  either  aggregate  or  sole  corporations  majr 
be  comprehended. 

Ecclesiastical  corporations,  are  where  the 
members  that  compose  them,  are  entirely  spi- 
ritual persons;  such  as  bishops,  certain  deans, 
and  prebendaries :  all  archdeacons,  parsons,  and 
vicars  ;  and  these  are  sole  corporations.  Deana 
and  chapters  are  corporations  aggregate. 

These  corporations  were  instituted  for  the 
promoting  of  religion,  and  the  perpetuating  of 
its  benefits  in  the  world.  Lay  corporations  are 
of  two  sorts,  civil  and  eleemosynary. 

Civil  corporations  arc  such  as  the  king,  who 
is  made  a  corporation,  to  prevent  the  possibility 
of  a  vacancy  of  the  throne  ;  for  immediately 
lipon  the  demise  of  the  king,  his  successor  is  in- 
possession  of  all  the  regal  rights  and  dignities. 
The  mayor  and  commonalty,  bailiff  and  bur- 
gesses, of  London,  Westminster,  and  other 
towns,  erected  into  corporations  for  the  good 
government  of  their  respective  districts,  and  the 
promotion  of  trade  and  commerce ;  the  colleges 
of  physicians  and  surgeons  for  the  advancement 
of  medical  knowledge  ;  the  royal  society  ;  the/ 
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society  of  antiquarians  ;  and  the  two  universities 
for  the  extension  of  the  various  branches  of 
literature  ;  are  aU  civil  corporations. 

Elceiiwsf/nari/  corporations  are  all  hospital* 
for  the  maintenance  of  the  poor,  sick,  and  impo- 
tent ;  and  such  colleges  as  are  founded  fof  two 
purposes,  viz.  for  the  promotion  of  piety  and 
learning,  and  for  imparting  assistance  to  the 
members  of  those  bodies,  io  enable  them  the 
better  to  prosecute  their  devotion  and  studies. 

Corporations  may  be  created  either  by  com- 
mon law,  by  prescription,  or  by  act  of  parlia- 
ment; But  as  the  king's  consent  is  absolutely 
necessary,  every  one  of  these  methods  may  be 
reduced  to  this  of  the  king's  letters  patenl,  or 
charter  of  corporation  ;  for  in  all  cases  the  king's 
consent  is  either  implied  or  expressly  given. 

When  a  corporation  is  erected,  it  is  necessary 
that  a  name  be  given  to  it;  and, by  that  name  only 
it  must  sue  and  be  sued,  and  do  all  legal  ads. 
When  corporations  are  once  formed  and  named, 
they  acquire  various  powers,  rights,  capacities,, 
and  incapacities.  Some  of  these  are  incident  to 
all  corporations  ;  such  as  the  right  of  electing 
members,  to  keep  up  perpetual  succession ; 
the  power  of  doing  all  such  legal  acts  as  natural_^ 
persons  may  perfcJrm  ;  of  purchasing  lands,  and 
holding  them  for  themselves  and  successors  j  o£ 
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having  a  common  seal,  the  affixuig  of  which 
makes  one  joint  assent  of  the  whole  community  ; 
and  of  making  bye-lawsj  for  the  better  govern- 
ment of  the  socie.ty :  which  laws,  however, 
must  not  be  contrary  to  the  laws  of  the  laudj 
otherwise  they  are  void. 

There  are  likewise  certain  disabilities  attached 
to  aggregate  corporations.  They  cannot  commit 
treason,  or  any  other  ofi'ence,  in  their  corporate 
capacity;  although  some  individual  members 
may  be  found  so  lost  to  every  sense  of  dyty,  as 
to  commit  the  most  flagrant  crimes.  Many  otJier 
things  of  this  sort  that  can  be  done  and  suffered 
by  individuals,  but  which  cannot  be  committed 
or  incurred  by  corporate  bodies  as  such,  may 
be  reckoned  among  their  incapacities. 

The  particular  duty  of  a  corporation  is  to  act 
up  to  the  end  or  design,  whatever  it  be,  for 
which  it  was  created  by  its  founder.  But  as 
all 'Corporate  bodies,  like  individuals,  are  frail 
and  liable  to  err,  the  law  has  provided  proper 
persons  to  visit ^  inquire  into,  and  correct,  all 
improprieties  that  arise  in  any  corporation, 
whellier  sole  or  aggregate  ;  and  to  rectify  their 
irregularities  and  misconduct. 

Formerly  the  pope,  but  now  the  king,  is  the 
legal  visitor  of  the  archbishop  or  metropolitan  ; 
the.  archbishop  has  the  charge  of  all  the  bishops 
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•in  his  province  ;  and  tlic  bishops  superintend  all 
deans  and  chapters,  parsons,  vicars,  and  all 
other  spiritual  corporations  in  their  respective 
dioceses. 

The  founders,  their  heirs  or  assigns,  are  the 
visitors  of  all  lay  corporations,  whether  civil  or 
eleemosynary. 

^y  the  founder  of  a  corporation,  the  law,  in 
the  strict  and  original  sense  of  the  term,  under- 
stands the  king,  who  only  can  incorporate  a 
society ;  so  that  in  civil  corporations,  there  is 
no  other  founder  but  the  king.  But  with 
respect  to  eleemosynary  foundations,  such  as 
colleges  and  hospitals,  where  there  is  an  endow- 
ment of  lands,  the  right  of  visitation  devolves, 
by  law,  to  the  patron  or  endower,  his  heirs  and 
assigns. 

The  king  exercises  his  jurisdiction  over  civil 
corporations  in  his  court  of  king's  bench  ;  where, 
and  where  only,  all  misbehaviours  of  this  kind 
of  .corporations  are  inquired  into  and  redressed. 
It  is  not,  however,  customary  in  professional 
language,  to  call  this  authority  of  the  king's 
bench,  a  visitorial  power. 

If  the  endower  of  an  eleemosytiary  corporation 
appoint  no  one  as  a  visitor,  that  office  devolves 
on  the  bishop  of  the  diocese. 

Corporations  may  be  dissoived  by  act  of  parlia- 
ment, which  is  boundless  in  its  operation ;  by  the 
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natural  death  of  all  its  members,  in  cases  of 
aggregate  corporations  ;  by  surrender  of  their 
franchises  into  the  hands  of  the  king  ;  and  by 
forfeiture  of  their  charters,  through  negligence 
or  abuse  of  their  privileges.  When  a  corpora- 
tion has  abused  its  franchise,  the  method  taken 
io  declare  it  void,  is  to  bring  an  information,  in 
nature  of  a  writ  of  quo  warranto,  to  inquire  by 
"what  warrant  the  members  nuw  exercise  tlieir 
corporate  power,  having  forfeited  it  by  such  and 
such  proceedings.  When  a  corporation  is  dis- 
solved, the  endowment  reverts  to  the  heirs  of 
the  patron  who  endowed  it.  By  such  dissolution, 
the  debts  of  a  corporation  are  totally  extin- 
guished, so  that  its  individual  members  are 
by  no  means  personally  or  collectively  account- 
able for  them. 

King  Charles  II.  enforcing  the  law  by  issuing 
the  writ  of  quo  warranto  against  the  ci(y  of 
London,  the  rest  of  the  corporations  throughout 
the  kingdom  were  induced  to  surrender  their 
charters  into  his  hands.  The  king  afterwards 
restored  the  charters  upon  certain  conditions, 
whereby  he  obtained  large  sums  of  money. 
But  after  the  revolution,  the  statute  2  W.  and 
M.  ch.  8.  reversed  the  judgment  against  the 
city  of  London  ;  and  enacted,  that  its  franchises 
shall  never  more  be  forfeited  for  any  cause 
whatsoever* 


CHAPTER  XXI. 

Of  the  FEUDAL  SYSTEM, 

The  beauty  or  \-aIue  of  any  ibing,  is  frequently 
best  illustrated  by  comparing  it  with  its  contrast. 
Thus  an  object  never  looks  so  white  as  when 
opposed  to  one  that  is  black.  Nothing  heightens 
bur  enjoyment  of  the  verdure  of  spring  or  the 
fruitfulness  of  autumn,  so  much  as  the  remem- 
brance of  the  barren  aspect  and  chilling  frosts  of 
winter.  So  if  we  wnsh  to  feel  a  lively  gratitude 
for  the  possession  of  our  present  civil  and  religi- 
ous liberties,  we  must  obtain  a  clear  comprehen- 
sion of  the  feudal  system,  by  which  our  heroic 
ancestors  were  for  many  ages  most  grievously 
oppressed.  Indeed,  some  acquaintance  with  the 
feudal  system  is  indispensable  to  the  acquiring  of 
a  competent  knowledge  of  the  rise  and  progress 
of  our  present  constitution. 

The  feudal  system  originated  with  the  northern 

tribes,  who  introduced  it   into   all   the   Roman 

provinces   which  they   subdued,    in  order   that 

they  might  secure  themselves  from  the  revolt  of 

2  a 
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their  newly  acquired  subjects.  At  the  conquest 
of  England  by  the  Saxons,  the  invaders  thought 
themselves  too  well  secured  by  the  sea,  to  make 
it  necessary  to  adopt  a  military -establishment^ 
and  therefore  they  annexed  but  small  quantities 
of  land  to  the  offices  which  were  conferred  upon 
their  leaders,  who  continued  in  their  separate 
commands  only  during  pleasure.  But  these 
precarious  conditions  were  not  congenial  with  the 
feelings  of  the  Norman  barons,  who  had  relin- 
quished greater  advantages  in  their  own  country 
to  follow  the  fortunes  of  William.  Tlie  Con- 
queror, therefore,  in  ordA'  to  keep  possession  of 
England,  was  obliged  to  copy  the  military 
tenures,  which  now  universally  prevailed  upon 
the  continent.  Such  was  the  introduction  of  this 
rigorous  law  into  this  island.  A  law,  which, 
whilst  it  exposed  the  inhabitants  to  various 
hardships,  afforded  thent  the  advantages  of 
mutual  protection^  and  of  promptitude  both  of 
council  and  action. 

The  fundamental  maxim  of  the  feudal  law, 
is,  that  the  king  is  the  supreme  lord  of  all  the 
landed  property  in  the  kingdom.  This  he  grants 
out  in  large  districts  to  the  chief  men  in  the 
realm,  who  deal  it  out  in  smaller  parcels  to  their 
inferiors.  These  allotments  were  originally  called 
feoda,   feuds,   fiefs,   or  fees;    signifying  in  the 
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northern    language,     a    conditional    stipend  or 
reward. 

The  condition  annexed  to  every  feud  was,  that 
the  possessor  should  do  service  faithfully  both  at 
home  and  abroad  to  him  by  whom  it  was  granted. 
For  which  purpose  he  took  the  oath  of  fealty^ 
and  if  he  violated  his  oath  by  not  performing  the 
stipulated  service,  or  by  deserting  his  lord  in 
battle,  the  lands  were  again  to  revert  to  theit 
original  owner.  Upon  this  foundation  of  the 
feudal  law  was  raised  a  proper  military  system, 
by  which  an  army  of  feudatories  was  alwa}'? 
ready  at  a  short  notice  to  muster  for  the  defence 
of  the  country.  The  Conqueror,  however^  was 
not  able  fully  to  establish  the  feudal  law  at  once 
in  England  ;  but  at  length,  about  the  20th  year 
■of  his  reign,  he  summoned  the  nobility  to  attend 
him  at  Sarum,  where  all  the  prin'cipallandholders 
submitted  their  lands  to  the  yoke  of  military 
tenure,  became  the  king's  vassals,  and  did 
homage  and  fealty  to  his  person,  as  though  they 
had  really  received  their  estates  from  his  bounti- 
ful hands.  The  consequence  of  which  was  the 
compiling  of  the  famous  book  called  Doomsday/ ; 
which  ancient  record  is  now  remaining  in  the 
exchequer,  fair  and  legible,  consisting  of  two 
volumes,  which  contain  a  survey  of  all  the  lands 
ki   England.      It  w^s  begun   by   five  justices^ 
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assigned  for  that  purpose  in  each  county,  in  the 
year  1 08 1 ,  and  finished  in  1 086.  This  book  is  of 
such  high  authority  in  deciding  whether  lands  are 
ancient  demesne  or  not,,  that  from  it  there  is  no 
appeal.  The  Conqueror  himself  submitted  to  its 
decision  in  some  cases  wherein  he  was  toncerned. 

William  and  his  son  Rufus,  well  skilled  in  the 
niceties  of  the  feudal  system^  kept  up  with  a  high 
hand  all  the  rigours  of  its  severe  doctrines. 

In  the  reign  of  John,  the  feudal  grievances 
became  so  intolerable,  that  they  occasioned  his 
barons  or  principal  feudatories  to  rise ;  who 
choosing  Robert  Fitzwalter  for  theii^  general, 
proceeded  to  make  war  upon  the  king.  The 
barons  represented  their  grieva»ces,  and  prayed 
the  king  to  grant  them  a  renewal  of  the  charter 
of  Henry  I.  and  a  confirmation  of  the  laws  of 
Edward  the  Confessor.  The  king  having  tried 
various  expedients  to  elude  the  blow  in  vain,  at 
length  signed  and  sealed  the  Great  Charter  at 
Runnymead,  between  Windsor  and  Staines. 
This  famous  deed  either  granted  or  secured  very 
important  liberties  and  privileges  to  the  barons, 
to  the  clergy,  and  to  the  people.  From  hence, 
it  is  obvious  that  our  liberties  are  not  mere 
invasions  of  the  ancient  royal  prerogative^  but  a 
restoration  of  the  fundamental  principles  of  that 
excellent  constitution  of  which  our  ancestors  had 
been  deprived  by  feudal  tyranny. 


FEUDAL   SYSTEM.  S8l 


Feuds  were  granted  by  words  of  gratuitous  and 
pure  donation,  "  dedi  et  concessL''^  TV\s  was 
perfected  by  the  ceremony  of  corporal  investiture^ 
or  open  deliverance  of  possession,  in  the  presence 
ot^  the  other  feudatories  or  vassals.  And  besides 
an  oatli  of  fealti/,  or  profession  of  faith,  to  the 
lord,  the  vassal  or  tenant  upon  investiture  usually 
did  kwnage  to  him,  openly  and,  humbly  kneeling  ; 
being  ungirt,  uncovered,  and  holding  up  his 
handa  both  together  between  those  of  his  lord, 
who  sat  before  him ;  and  there  professing  that 
*'  he  did  become  his  man  from  that  day  forth, 
*^  of  life,  and  limb,  and  earthly  honour."  H.e 
then  received  a  kiss  from  his  lord.  This  cere- 
mony was  denomhmied. homage  or  manhood,  from 
the  stated  form  of  words,  "  devenio  tester  homo,'' 

The  next  consideration  after  the  tenant  had 
done  homage,  was  the  service ;  which,  in  con- 
sequence, he  was  bound  to  render  as  a  recom- 
pence  for  the  land  which  he  held.  This  service 
was  twofold  ;  (viz.)  to  follow,  or  do  suit  to,  the 
lord  in  his  courts,  in  the  time  of  peace ;  and  in 
his  armies  or  warlike  retinue,  when  necessity 
<*alled  him  to  the  field. 

The  lord  was  anciently  the  legislator  and  judge 
over  all  his  tenants;  and  therefore  the  vassal^ 
were  bound  by  their  fealty  to  attend  their 
£  A  2 
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domestic  courts  baron,  which  were  instituted  in 
every  manor,  for  doing  speedy  and  effectual 
justice  to  all  the  tenants. 

The  military  branch  of  the  tenant's  service 
consisted  in  attending  the  lord  to  the  wars,  if 
called  upon,  with  such  a  retinue,  and  for  such  a 
number  of  days,  as  were  stipulated  at  the  first 
donation,  in  proportion  to  the  quantity  of  land. 

Feuds  were  originally  granted  at  the  wUl  of 
the  lord  ;  afterwards  from  year  to  year ;  then  for 
the  life  of  the  vassal;  and  at  length  they  became 
hereditary.  But  it  was  an  unalterable  maxim  in 
feudal  succession,  that  ^^none  were  capable  of  in- 
^^  heriting  a  feud,  but  such  as  were  of  the  blood 
"  of  the  first  feudatory,  that  is,  lineally  descend- 
^^  ed  from  him."  The  descent  being  thus  con- 
fined, originally  extended  to  all  the  males  alike. 
But  this  being  found  inconvenient,  the  military 
feuds  at  length  descended  to  the  eldest  son,  to 
the  exclusion  of  all  the  rest;  in  imitation  of  the 
honorary  feuds,  or  titles  of  nobility,  which  wer« 
now  introduced,  and  in  their  nature  indivisible. 

A  feudatory  could  not  alienate,  or  dispose  of 
his  feud;  neither  could  he  exchange,  nor  yet 
mortgage,  nor  even  devise  it  by  will,  without 
the  consent  of  his  lord;  who  on  the  other  hand 
cx)uld  not  transfer  his  signiory  or  protection, 
without  the  consent  of  tlie  vassal. 
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The  chief  feudatories  being  frequently  unable 
to  cultivate  their  own  lands,  soon  found  it 
necessary  to  commit  part  of  them  lo  inferior 
tenants ;  whom  they  obliged  lo  such  rclu?ns  in 
service,  corn,  cattle,  or  money,  as  might  capaci- 
tate them  to  attend  their  military  duties  without 
diatraction.  And  these  returns  or  rediius  were 
the  origin  of  rents. 

This  system,  so  replete  with  slavery  and 
hardship,  was,  after  many  fruitless  attemjSts  to 
ameliorate  it,  finally  abolished  by  statute  12 
Car.  11.  ch.  24.  which  act  should  be  regarded 
as  creating  a  very  important  aera  in  the  history 
of  our  laws  and  liberties. 

The  tenures  by  which  ouT;  ancestors  held  tlieir 
lands  under  the  feudal  system,  were  shackled 
with,  a  variety,  of  oppressive  appendages  ;  such 
as  aids,  relief,  wardship,  &c.  &c.  But  upon 
the  whole,  it  may  be  remarked,  that  the  modern 
English  tenures  are  freed  from  these  incum- 
brances, and  are  all  now  in  effect  reduced  to  two 
species;  (viz.)  to  free  tenure  in  common  socage,, 
and  base  tenure  by  copy  of  court  roll. 


CHAPTER  XXII. 
Of  LAST  WILLS  and  TESTJMENTS\ 

"  All  men  think  all  men  mortal  but  them- 
selves/* and  thus  are  they  continually  deceived.. 
*'  Their  inward  thought  is,  that  their  houses 
"  shall  continue  for  ever ;  and  their  dwelling 
'*"  places,  to  all  generations;  they  call  their 
''  lands  after  their  own  names.  Nevertheless 
*'  man  being  in  honour,  abideth  not."  Hence 
we  see,  ^^  that  wise  men  die^  likewise  the  fool, 
*'  and  leave  their  wealth  to  others."  And  when 
*^  a  man  dieih,  he  shall  carry  nothing  ^away." 
''He  heapeth  up  riches^  but  cannot  tell  who 
*'  shall  gather  them.'*  However,  as  one  genera- 
tion passcth  away,  so  another  risethup,  and 
occupieth  both  the  places  and  property  of  those 
who  have  ti'odden  upon  the  stage  of  life  before 
them. 

In  order,  therefore,  to  prevent  those  endless 
contentions  which  would  arise  upon  the  death  of 
every  man,  if  it  were  uncertain  to  whom  his 
property  should  descend  at  his  decease ;  the  law 
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has  fixed  established  rules  of  inheritance^  both 
to  real  estate  and  to  personal  effects. 

The  title  J  or  the  means  whereby  the  owner 
has  a  just  possession  of  his  property,  whether 
real  or  personal,  is  of  various  kinds.  There  are 
titles  by  descent,  by  purchase,  by  occupancy, 
by  prescription,  by  forfeiture,  by  alienation, 
by  prerogative,  by  escheat,  by  custora,  by  suc- 
cession, by  marriage,  by  judgment,  by  gift^ 
grant,  and  contract,  by  bankruptcy,  and  by 
testament  and  administration. 

But  as  it  would  occupy  much  more  room  to 
detail  these  several  titles  than  is  compatible  with 
the  present  work,  we  shall  only  treat  of  title  by 
testament  and  administration,  as  the  one  of  most 
general  concern. 

By  the  law,  every  man  enjoys  the  right  of 
continuing  his  property  after  his  death,  in 
such  persons  as  he  shall  expressly  ntime.  In 
defect  of  such  appointment  or  nomination^  or 
where  no  nomination  is^  permitted,  the  law  of 
every  civi'lized  society  has  directed  the  goods  te 
be  vested  in  certain  particular  persons,  to  the 
exclusion  of  all  others.  The  former  method  of 
acquiring  personal  properly,  according  to  the 
express  directions  of  the  deceased,  is  called  a 
last  zcill  or  testament.  The  latter,  which  is  also 
according  to  i\\e  presumed  \s\\\  of  the  deceased^ . 
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though  not  expressed,  is  in  England  termed  an 
administration. 

Testaments  are  unquestionably  of  very  high 
antiquity.  The  sacred  writings  will  convince  us 
of  their  very  early  use.  In  the  book  of  Genesis, 
we  learn  that  Jacob  bequeathed  to  his  son  Joseph 
a  portion  of  his  inheritance,  double  to  that  of  his 
brethren.  His  will,  indeed,  was  not  carried  into 
execution  until  many  hundred  years  aftervvards* 
We  find,  however,  that  the  posterity  of  Joseph 
were  divided  into  two  distinct  tribes,  those  of 
Ephraim  and  Manasseh,  who  had  two  separate 
inheritances  assigned  them.  But  the  decendanls* 
of  each  of  the  other  patriarchs  formed  only  o/te 
single  tribe,  and  possessed  only  one  lot  of 
inheritance. 

When  a  person  dies  intestnte,  or  without  a 
will,  the  bishop  grants  letters  of  administration, 
either  to  the  widow,  or  to  the  next  of  kin,  or  to 
both  of  them,  at  his  own  discretion,.  These 
persons  are  styled  administrators,  and  are  put 
upon  the  same  footing  with  regard  to  suits  and 
accountability,  as  executors  appointed  by  will. 
Anciently,  when  a  person  died  intestate,  the  law 
allowed  the  king  to  seize  upon  his  goods,  as 
general  trustee  of  the  kingdom.  But  out  of 
ftivour  to  the  church,  this  branch  of  the  prero- 
gative was  afterw4irds  vested  in  the  prelates,  wlio 
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were  intrusted  witli  the  goods  of  the  deceased 
for  charitable  purposes.  The  bishops  were 
supposed  to  be  better  judges  than  lajtoen  what 
would  be  for  the  benefit  of  a  man's  soul ;  and 
therefore  the  right  of  disposing  t.f  his  eifects  fof 
that  purpose  was  given  up  to  them  by  the  crown. 
Being  thus  possessed  of  the  power  to  dispose  of 
the  effects  of  the  deceased,  it  followed,  of 
course,  that  tho  probate  of  wills  should  also  be 
their  privilege.  For  it  was  reasonable,  that  the 
will  of  the  deceased  should  be  proved  to  the 
satisfaction  of  the  person,  whose  right  of  distri- 
buting his  eifects  for  the  good  of  his  soul  was 
thereby  completel)"  supert^eded.  Upon  this 
footing  stands  the  general  law  of  administration 
^.t  this  day. 

All  persons,  however,  cannot  make  a  wilL 
The  law  prohibits  all  males  under  the  age  of 
fourteen  years,  and  females  under  the  age  of 
twelve,  from  disposing  of  their  property.  Mad- 
men, fools-  and  idiets,  persons  grown  childish 
with  age,  or  whose  senses  are  besotted  with 
■drunkenness,  are  incapable  of  making  any  will 
so  long  as  their  mental  imbecihty  continues. 
But  if  a  person  of  sound  mind  make  a  will,  such 
"will  is  not  revoked  by  any  subsequent  insanity. 
It  is  a  general  rule,  to  whidi  the  queen  consort 
is  an  exception,  that  a  wife  cannot  make  a  will 
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without  the  consent  of  her  husband.  Yet  where 
personal  property  is  given  to  a  mnrried  woman 
for  lier  ^e  and  separate  use,  she  may  dispose 
of  it  by  will  without  the  consent  of  her  husband. 
Traitors  and  felons,  likewise  on  account  of  their 
criminal  conduct,  are  prohibited  from  making  a 
will  from  the  time  of  their  convictitm. 

The  nature  of  a  testament  may  be  gathered 
from  its  definition,  which  is  "  the  legal  declara- 
^^  tion  of  a  man's  intentions,  which  he  wills  to  be 
*'  performed  after  his  death." 

Testaments  are  divided  into  two  sorts ;  (viz.) 
writtefi,  'Awdi  verbal  OY  nuncupative.  The  former 
of  which  is  comrrtitted  to  writing;  the  latter 
depends  entirely  upon  oral  evidence,  being 
declared  by  the  testator,  in  extreme  cases,  before 
«  sufficient  number  of  witnesses,  and  afterwards 
reduced  to  writing. 

A  codicil  is  a  supplement  to  a  will;  or,  an 
addition  made  by  the  testator,  annexed  to,  and 
to  be  taken,  as  part  of  a  testament.  This  also 
may  be  written  or  nuncupative. 

Nuncupative  vii\h  and  codicils,  however  are 
subjected  to  the  following  restrictions.  No 
written  testament  shall  be  revoked  or  altered  by 
a  subsequent  nuncupative  will  (except  when 
made  by  mariners  at  sea,  and  by  soldiers  ia 
actual  service);   unless  the  same  be  in  the  life 
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time  of  the  testator  committed  to  writing  and 
read  over  to  and  approved  by  him  ;  and  unless 
the  same  be  proved  to  have  been  so  done  by  the 
oaths  of  three  sUch  witnesses,  at  the  least,  as 
are  admissible  upon  trials  at  common  law. 

No  nuncupative  will  shall  in  any  wise  be  .good 
where  the  estate  bequeathed  exceeds  jS.SO  ; 
unless  proved  by  three  such  witnesses  as  afore- 
said, who  were  present  at  the  making  thereof; 
and  unless  they,  or  some  of  them,  were  specially 
required  to  bear  witness  thereto  by  tlie  testator 
himself;  and  unless  it  was  made  in  his  Zas^  sick- 
ness, in  his  own  habitation  or  dwelling  house,  ox 
^here  he  had  been  previously  resident  ten  days, 
at  the  least ;  except  he  be  surprised  with  sickness 
on  a  journey,  or  from  home,  and  dies  without 
returning  to  his  own  house.  No  nuncupative 
will  shall  be  proved  by  the  witnesses  after  six 
months  from  the  making  of  it,  unless  it  were  put 
in  writing  within  six  days.  Nor  shall  it  be 
proved  iiW  fourteen  days  after  the  death  of  the 
testator ;  nor  till  process  hath  first  issued  to  call 
in  the  widow,  or  next  of  kin,  to  contest  it,  if 
they  think  proper. 

The  testamentary  words  must  be  spoken  with 
an  intent  to  bequeath.    Any  loose  idle  discourse, 
in  the  last  illness  of  the  deceased^  is  not  sufficient ; 
2b 
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for  lie  must  require  the  byestanders  to  bear  wit- 
ness of  his  real  intentions.  TJie  will  must  be 
made  at  home,  unless  preveuled  by  unavoidable 
accident ;  it  must  be  made  in  the  testator's  last 
illness-,  it  must  not  be  proved  at  too  long  a 
distance  from  his  death  ;  nor  yet  too  hastily  and 
without  noticw  :  so  carefully  has  the  legislature 
guarded  against  any  frauds  in  setting  up  nuncu' 
pative  yiiWs',  and  hence  they  are  now  seldom 
beard  of. 

But  with  respect  to  written  wills  :  a  testament 
of  chattels,  written  in  the  testator's  own  hand, 
though  it  should  have  neither  his  name  nor  seal 
to  it,  nor  any  witness  present  at  its  publication^ 
is  good ;  pravrded  their  be  sufficient  proof  of 
the  document  being  in  his  own  hand  .writing. 
And  although  written  in  another  man's  hand, 
and  never  signed  by  the  testator^  yet  if  proved 
to  be  according  to  his  instructions  and  approved 
by  him,  it  has  been  held  to  be  a  good  testament 
of  the  personal  estate.  But  it  is  the  safer  and 
more  prudent  way,  for  the  testator  to  sign,  seal, 
and  publish  it,   in  the  presence  of  witnesses. 

As  no  testament  is  of  any  force  till  after  the 
death  of  the  testator,  the  last  overthrows  all 
former  wills  he  may  have  made,  i  But  the 
republication  of  a  former  will  revokes  one  of  a 
subsequent  date,   and  establishes  the  first  again. 
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But  Ihe  ^evisifig  of  lands  is  altogetber  of  a 
different  nature  from  the  testaments  of  personal 
estates.  It  is  n  conveyance  by  statute,'  unknown 
to  the  feudal  or  common  hiw,  and  not  under  the 
same  jurisdiction  as  wills  relating  to  personal 
property. 

In  general,  no  will  of  lands  was  permitted  till 
the  rt'ign  of  Henry  VIII.  antl  then  only  of  a 
certain  portion  ;  for  it  was  not  till  after  the 
restoration  that  the  power  of  devising  real  pro- 
perty became  so  universal  as  at  present.  Before 
the  conquest,  however,  lands  were  devisable  by 
will,  but  the  privilege  was  destroyed  by  the 
introduction  of  the  military  tenures.  -' 

By  statute  29  Car.  II.  ch.  3.  all  devises  of 
lands  and  tenements  shall  not  only  be  in  ^vritino-, 
but  shall  also  be  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his  pre- 
sence, and  by  his  express  direction  ;  and  shall 
be  subscribed  in  the  presence  of  the  person 
devising  by  three  or  four  credible  witnesses, 
otherwise  the  devise  shall  b^  entirely  void,  and 
the  land  shall  descend  to  the  heir-at-law.  A 
^^'ill,  even  if  made  beyond  sea,  bequeathing 
lan^l  in  England,  must  be  attested  by  -three 
witnesses^ 

A  will,  however,  devising  copyhold  land, 
docs  not  require  to  be  witnessed  ;  it  is  sufficient 
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to  declare  the  uses  of  a  surrender  of  such  copy- 
hold land  made  to  the  use  of  the  will.  The 
party  io  whom  the  land  is  given,  becomes 
intitled  to  it  by  means  of  i}iG  surrender,  and  not 
by  the  will.  In  devising  a  copyhold^  therefore, 
it  is  necessary  to  surrender  it  to  the  use  of  one's 
last  will  and  testament,  and  in  the  will  to  declare 
one's  intentions  and  to  name  a  devisee. 

An  executor  is  he  to  whom  another  man  com- 
mits by  will  the  execution  of  his  last  will  and 
testament.  All  persons  are  capable  of  being 
executors  who  are  capable  of  making  wills,  and 
many  others  besides  ;  as  wives  and  infants;  and 
even  infants  unborn  may  be  made  executors. 
But  no  infant  can  act  as  suoh  before  tlie  age  of 
seventeen  years;  till  which  time,  administration 
must  be  granted  to  some  other  person. 

The  appointment  of  an  executor  is  essential  to 
the  making  of  a  will;  and  it  may  be  done  either 
by  express  words,  or  such  as  strongly  imply  the 
same.  But  if  no  executor  be  named,  or  if  those 
named  refuse  to  act,  the  bishop  must  grant  letters 
of  administration  io  some  one  else.  In  which 
case,  the  duty  of  an  administrator  varies  very 
little  from  that  of  an  executor. 

If  the  deceased  should  die  intestate^  then 
seneral  letters  of  administration  must  be  granted 
by  the  bishop  to  such  administrator  as  the  sta- 
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tutes  of  Edward  II f.  and  Henry  VIII.  direct. 
By  these  acts,  the  bishop  iscompclIaWe  to  grant 
administration  to  the  widow  or  next  of  kin. 
Amongst  the  kindred,  those  arc  to  be  preferred 
\yho  are  nearest  in  degree  to  the  intestate.  This 
nearness  is  to  be  reckoned  accortling  to  the 
computation  of  the  civilians,  and  not  of  the 
canonists.  The  half  blood  is  to  be  admitted  to 
the  administration  as  well  as  the  whole.  If  none 
of  the  kindred  take  out  letters  of  admin istratioa, 
a  creditor  may  do  it.  If  the  executor  refuse, 
or  die  intestate,  the  administration  may  be 
granted  to  the  residuary  legatee,  in  exclusion  of 
the  next  of  kin.  And  lastly,  in  defect  of  all 
tlicse,  the  bishop  may  grant  administration  to 
whomsoever  he  will. 

The  duties  of  executors  and  axlministrators  are 
in  general  very  much  the  same  ;  excepting,  first, 
that  the  executor  is  bound  to  perform  |  will, 
•which  an  administrator  is  not.  And  secondly, 
that  an  executor  may  do  many  acts  befo/e  he 
proves  the  will ;  whereas  an  administrator  can 
do  nothing  until  letters  of  administration  be 
issued. 

The  power  and  duty,  however,  of  both,  autho- 
rize and  require  each  to  buri/  the  deceased  in 
a  manner  suitable  to  the  estate  which  he  leaves 
;2b  2 
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bebintl  liim.  Necessary  funeral  expences  are 
allowed  previously  to  all  other  debts  and  charges. 

The  executor  or  the  administrator  m\ist  prove 
the  will  of  the  deceased.  When  the  "will  is 
proved,  the  original  must  be  deposited  in  the 
bishop's  registry .  A  copy  thereof  upon  parch- 
ment is  made  out,  under  the  seal  of  the  bishop, 
and  delivered  to  the  executor  or  adminis- 
trator, together  with  a  certificate  of  its  having 
been  .proved  before  him.  All  which  together  is 
usually  called  the  probate  of  a  will.  In  defect 
of  any  will,  the  person  entitled  to  be  adminis- 
trator, must  also  at  this  period  take  out  letters  of 
administration,  and  enter  into  a  bond,  with 
sureties,  faithfully  to  execute  his  trust. 

The  executor  or  administrator  must  make  an 
inventory  of  all  the  goods  and  chattels  of  the 
deceased,  which  he  is  to  deliver  in  to  the  bishop 
upon  oath.  He  is  to  collect  all  the  goods  and 
chattels  so  inventoried  ;  and  to  that  end,  he  has 
very  large  powers  and  interests  conferred  upon 
him  by  law. 

He  must  pay  the  debts  of  the  deceased.  In 
.doing  this,  he  must  observe  the  rules  o^ priority ; 
otherwise,  on  deficiency,  he  must  answer  for  it 
out  of  his  own  estate.  And  first,  he  may  pay 
all  funeral  charges,  and  expences  of  proving 
the  will.    Secondly,  debts  due  to  the  king  on 
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record  or  speciality.  Thirdly,  money  due  for 
poor's  rates,  for  letters  to  the  post  otlice,  &c. 
Fourthly,  debts  of  record.  Fifthly,  debts  due 
on  special  contract;  as  for  rent,  bonds,  cove- 
nants, and  the  like,  under  seal.  Lastly,  debts 
on  simple  contracts.- 

When  the  debts  are  all  discharged,  the  lega- 
cies claim  the  next  regard,  which  are  to  be  paid 
as  for  as  the  effects  will  extend. 

A  kgacT/  is  a  bequest  or  gift  of  goods  and  chat- 
tels by  testament.  The  person  to  whom  it  is 
given  is  styled  a  legatee  ;  which  cTery  person  is 
capable  of  being,  unless  particularly  disabled  by 
law,  as  traitors  and  some  others. 

If  a  legatee  die  before  the  testator,  the  legacy 
is  lost  or  lapsed,,  and  sinks  into  ih&  residnum. 
And  if  a  contingent  legacy  be  left  to  any  one  ;  as 
when  he  attains,  or  if  he  attain  the  age  of 
twenty-one,  and  he  die  before  that  time,  it  is  a 
lapsed  legacy.  But  a  legacy  to  one,  to  be  paid 
when  he  attains  the  age  of  twenty -one  years,  is 
a  vested  legacy.  It  is  an  interest  which  com- 
mences at  present^  although  it  be  paid  hereafter: 
and  if  the  legatee  die  before  that  period,  his 
representatives  shall  receive  it  out  of  the  testa- 
tor's personal  estate. 

A  donation^  causa  mortis^  is  when  a  person 
in  his  last  sickness,    supposing  his  dissolution 
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near,  delivers  or  causes  to  be  delivered  to  ano- 
ther, the  possession  of  any  personal  goods,  to 
k-eep,  in  case  of  death  ;  and  to  restore  thc«\  to 
the  owner,  if  he  should  recover  and  live. 

When  all  the  debts  and  legacies  of  a  person 
deceased  are  discharged,  the  residuum^  if  any, 
must  be  paid  to  the  residuary  legatee,  if  any  be 
afjpointed  by  the  will.  If  there  be  no  residuary 
legatee,  then  the  residuum  must  be  divided 
amongst  the  next  of  kin  of  the  deceased,  in  cer-  - 
tain  proportions,  according  to  their  degree  of 
kindred.  This  division  of  the  residuum  must  be 
regulated  by  the  statute  of  distributions  29  Car. 
IL  ch.  3.  "which  expressly  excepts  and  reserves 
the  custom  of  the  city  of  London,  of  the  pro- 
vince of  York,  and  all  other  places  having 
peculiar  usages  of  distributing  the  effects  .of  per- 
sons who  die  intestate. 

Such  are  the  principal  circumstances  which 
require  to  be  generally  known  witli  regard  to 
last  wills  and  testaments.  And  whoe'S^er  duly 
reflects  on  the  shortness  and  uncertainty  of  life, 
and  is  properly  concerned  for  the  comfort  and 
harmony  of  those  relatives  and  friends  who  may 
survive  him,  will  not  delay  to  "  set  his  house 
'^  in  order,"  by  bequeathing  in  a  legal  manner^ 
an  equitable  distribution  of  his  property. 


CHAPTER  XXIII. 

Of  the  LIBERTY  of  the  PRESS. 

4.  HERE  is  certaialj  a  proneness  in  all  men,  to 
run  into  extremes  in  debating  any  question  of 
importance.  It  is  natural,  that  so  glorious  a 
subject  as  tbe  constitution  and  liberties  of 
England,  should  have-  been  in  ev^ry  age  tbe 
fruitful  and  delightful  topic  of  free  discussion. 
Nor  can  it  be  wondered  at,  that  a  matter  so  neai 
the  heart  of  every  Briton,  should  soipetiraes 
have  roused  the  warmest  feelings  of  the  mind^ 
and  hurried  the  disputants  into  the  most  palpable 
inconsistencies.  Thus  whilst  many  earnestly 
eositend,  that  the  British  constitution  was  from 
the  hegirjiing  a  most  glorious  fabric,  and  the 
wonder  of  the  world  ;  others  as  warmly  assert, 
that  until  the  death  of  Charles  I.  it  was  a  system 
of  the  most  wretched  despotism.  Tbe  truth  is, 
that  some  oF  our  liberties  are  coeval  w  ith  the 
soil  in  which  they  have  attained  to  such  porfec* 
tion  ;  some  have  been  planted  in  it  by  skilful 
Imnds  at  different   times,   and  been  cultivated 
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with  the  greatest  watchfulness  and  care  ;  whilst 
others,  like  seed  newlj  sown,  are  just  springing 
up,  and  gradually  unfolding  their  tender  leaves. 

Amongst  the  second  class  of  our  privileges, 
raay  be  ranked  the  liberty  of  the  press;  which 
is  now  the  birthright  of  every  Briton,  and  justly 
esteemed  the  firmest  bulwark  of  the  liberties  of 
this  country. 

J3y  the  liberty  of  the  press  is  meant,  the  right 
which  every  subject  of  the  British  empire  enjoys, 
not  only  to  petition  the  king  and  both  houses  of 
parliament;  but  also  to  lay  his  opinions  and 
complaints  before  his  fellow  subjects^  by  means 
of  an  open  press*  Thk  privilege  certainly  is 
not  as  old  as  our  constitution,  but  was  obtained 
by  the  English  nation  at  a  late  period  of  its 
history,  and  was  the  result  of  great  struggle  and 
exertion.  Freedom  was  in  many  other  respects 
confirmed  ;  when  the  liberty  of  the  subject  to 
express  his  sentiments  freely,  either  in  writing 
or  speaking,  was  shackled  with  very  considera- 
ble restraints. 

The  liberty  allowed  by  the  constitution,  and  the 
discordancy  of  pnrty,  having  created  a  propen- 
sity in  Englishmen  for  political  conversation  and 
writing,  the  conduct  and  measures  of  the  king  and 
ministry  began  soon  to  be  generally  canvassed 
with  great  freedom  in   every  cofFec-room  and 
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tap-liouse  throughout  the  kiiigdom.  But  so 
lately  as  the  year  1675,  the  concc- houses  being 
the  scenes  of  much  seditious  discourse^  were  sup- 
pressed by  the  proclamation  of  king  Charles  II. 
The  locality  of  this  proceeding,  however,  being 
doubted,  the  proclamation,  upon  a  petition  of 
the  coffee-men,  was  recalled.  And  politics  are 
now  discussed  in  all  places  of  public  resort  witli 
as  much  safety,  though  not  with  equid  wisdom, 
as  in  the  senate."  ' 

Many  of  our  chronologers  who  mention  it, 
tell  us,  that  the  art  of  printing  was  first  practised 
in  England  by  a  Mr.  Caxton,  in  1471,  at  West- 
minster, under  the  patronage  of  the  abbot, 
Thomas  Milling,  afterwards  bishop  of  Hereford. 
Caxton,  indeed,  long  enjoyed  the  honour  of 
introducing  this  curious  and  useful  art  into 
England  ;  till  a  book  was  discovered^  after  the 
restoration,  with  a  date  of  its  impression  from 
Oxford,  anjio  1468.  The  appearance  of  this 
book,  of  course  transferred  all  the  glory  from 
Caxton  to  tlie  University  of  Oxford,  where 
it  is  said  to  have  been  introduced  by  one 
Corscllis,  a  foreigner,  in  1459.  The  learned 
Dr.  Conyers  Middleton,  toweyet,  is  of  opinion, 
that  there  is  suthcient  evidence,  that  Caxton  is 
intituled  to  all  the  honour  he  at  first  possessed  ; 
and  that  the  pretensions  of  Oxford  cannot  be 
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supported.  Be  this  as  it  may,  it  was  more  than 
two  hundred  years  after  the  art  was  known  in 
England  before  the  liberty  of  the  press  wa« 
fully  established  amongst  us. 

The  severity  of  the  court  of  star  chamber  was 
very  great  against  all  w!io  presumed  to  write  on 
political  &ui\]ecis.  And  a  very  effectual  restraint 
was  put  upon  printing  by  that  clreadful  tribunal, 
when  it  limited  the  number  of  printers  and 
printing  presses,  and  appointed  a  Uceuscr, 
without  whose  approbation  no  book  could  be 
published. 

Subsequently  to  the  abolition  of  that  court, 
the  long  parliament,  after  their  rupture  with  the 
king,  assumed  the  same  power  over  the  press ; 
which  was  continued  also  during  the  whole  of  the 
protectorate.  If  a  legal  governor  fear  a  free 
iliscussion  of  his  conduct ;  much  more  will  an 
iisurpcr  dread  an  inquiry,  that  may  not  only 
question  the  wisdom  of  his  measures,  but  dis- 
pute his  title  to  the  throne.  The  republican 
ordinances,  with  regard  to  th^  press,  were 
revived  by  an  act  two  years  afterthe  restoration; 
and  by  a  similar  statute  in  the  reign  of  James  II. 
These  acts  expired  in  1692 ;  but  were  renewed 
for  two  years  longer,  although  posterior  to  the 
revolution.  For  even  king  William  and  his 
ministers  did  not  conceive  that  by  the  freedom 
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of  the  press,  ibc  minds  of  men  would  be  so 
enlightened  as  to  render  it  safe  to  trust  them 
with  50  great  an  indulgence.  They  saw  nothing 
like  this  species  of  liberty  under  any  other 
government,  in  any  age  of  the  world  ;  and 
therefore  doubled  very  much  of  its  salutary 
effects.  At  length,  however,  the  parliament 
rci'used  to  grant  any  further  prohibitions  ;  and  all 
restraints  upon  the  liberty  of  the  press  wxre 
finally  removed  in  l694. 

But  it  is  obvious  that  this  liberty  may  be 
employed  by  wicked  men,  to  the  w^orst  of  pur- 
poses. It  may  easily  be  made  the  vehicle  of 
poisoning  the  mind,  and  contaminating  the 
public  morals ;  or  rendered  the  sharpened  instru- 
ment of  private  revenge. 

The  same  laws,  therefore,  which  protect  every 
man's  person  and  property,  equally  defend  his 
reputation  from  the  malevolence  of  a  writer;  who 
although  too  much  of  a  coward  to  make  an  open 
attack  upon  his  neighbour's  person,  may 
cruelly  wound  him  through  an  anonymous 
publication. 

The  publishers  of  libels  and  other  criminal 
matters,  are  consequently  liable  to  heavy  punish- 
ments, when  found  guilty,  by  a  jury  of  their 
equals. 
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The  liberty  of  the  press,  then,  consists  simply 
in  this:  that  neither  tlie  courts  of  justice,  nor 
any  other  judges  whatever,  can  lawfully  take  any 
notice  of  writings  intended  for  publication  ;  but 
only  of  those  that  are  actually  published  :  and 
even  in  these  cases,  they  must  proceed  in  the  trial 
by  jury. 

On  indictments  for  libels,  that  is,  for  satires, 
defamations,  or  lampoons,  the  province  of  the 
jury  is  to  determine  on  the  point  of  law,  as  well 
as  on  the  matter  of  fact.  In  other  words,  to 
decide,  not  only  whether  the  writing  in  question 
has  been  written  by  the  person  charged  with 
having  done  it,  and  whether  it  be  really  meant 
of  the  person  named  in  the  indictment ;  but  also 
whether  the  contents  be  criminal  or  not. 

The  sending  of  an  abusive  private  letter,  is,  in 
the  eye  of  the  law,  as  much  a  libel  as  if  it  were 
©penly  printed  ;  because  such  a  communication 
has  a  direct  tendency  to  disturb  the  public  peace. 
And  it  may  be  reraarlved  generally  with  regard  to 
criminal  prosecutions  for  libels,  that  it  is  of  no 
importance  whether  the  matter  of  them  be  true  or 
false,  since  the  guilt  of  the  libeller  consists  in  the 
provoking  of  another  to  break  the  public  peace ; 
and  it  is  obvious,  that  this  may  often  be  as  easily 
done  by  publishing  a  truth  as  a  falsehood. 
Indeed  it  is  this  very  circumstance  that  con- 
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sti lutes  a  pabllcation  even  of  facts  respecting 
foreign  governments  and  magistrates,  a  libel. 
For  two  nations  at  peace  with  each'  other,  may 
readily  be  provoked  to  actual  liostilities  by  the 
inconsiderate  conduct  of  individuals,  who  by 
their  publications  choose  to  vilify  foreign  powers. 
Heiice  it  has  recently  been  laid  down  as  law  b}^ 
the  highest  authority,  *'  that  any  publication 
*^  which  tends  to  degrade,  revile,  and  defame 
"  persons  in  considerable  situations  of  power  and 
"  dignity  in  foreign  counlries,  may  be  taken  to 
"  be  and  treated  as  a  libel ;  and  particularly 
"  where  it  had  a  tendency  to  interrupt  the  amity 
^  and  peace  between  the  two  countries."* 

Tiie  advantages  of  a  well-regulated  free  press 
are  very  great.  The  daily  intelligence  which  is 
communicated  through  it  to  every  town  and 
village  in  the  kingdom,  puts  the  inhabitants 
in  possession  of  the  measures  of  government^  the 
speeches  of  senators,  the  charges  of  judges,  and 
the  verdicts  of  juries.  "  The  publishing  of  the 
*'  proceedings  of  courts  answers  most  salutary 
'^  purposes,  and  if  judges  act  wrong  their  pro- 
''  ceedings  ought  to  be  published,  li  the  press 
*'  zvere  to  he  gagged  no  man  can  tell  where  it 

*  See  lord  Ellenborough's  perspicuous  summing  upon  the  trial 
«j  John  Peltier,  esquixe,  for  a  libel  against  Napoleon  Buonaparte, 
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"  would  end/'*  By  means  of  it,  the  whole 
island  is  at  once  made  acquainted  with  every 
circumstance  that  may  endanger  any  of  its  privi- 
leges ;  and  such  a  cooperation  may  be  suddenly 
formed  in  bringing  forward  the  legal  means  of 
redress,  that  it  must  at  all  times  be  extremely 
difficult,  as  w^ell  as  hazardous,  for  public  men  to 
violate  the  fixed  principles  of  the  constitution. 
Hence,  every  man  entrusted  with  official  em- 
ployment, from  the  minister  of  slate  down  to  the 
chairman  of  the  quarter  sessions,  or  the  chief 
magistrate  of  a  corporation ;  from  the  com- 
jnander  in  chief  down  to  the  non-commissioned 
officer  ;  from  the  first  lord  of  the  admiralty  down 
to  the  master's  mate,  feels  himself  compelled  to 
choose  between  the  satisfaction  resulting  from  a 
conscientious  discharge  of  his  duty,  and  the 
disgrace  and  ruin  which  must  almost  inevitably 
follow  a  wilful  neglect  of  it. 

The  liberty  of  the  press  is  exceedingly  condu- 
cive to  the  diffusion  of  general  knowledge. 
Every  kind  of  truth  is  hereby  greatly  promoted. 
Nothing  is  lost  by  free  investigation  :  on  the 
contrary,  that  which  is  valuable  is  made  more 
conspicuous  and  attracting  by  candid  discussion. 
Truth,    like  harden^   steel,    is   inflexible;   and 

*  Lord  chancellor  Manners. 
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the  more  it  is  rubbed,    the    brighter  polish  it 
receives. 

But  the  disseminatioQ  of  divine  truth  is  of  all 
others  the  most  important  advantage  of  a  free 
press.  We  who  have  bibles  in  such  abundance, 
can  form  no  adequate  conception  of  the  eager- 
ness with  which  our  foriefathers  endeavoured  to 
obtain  even  scraps  of  an  English  translation  of 
the  scriptures;  when  a  whole  copy  of  them  could 
not  be  procured  or  possessed  with  safety  by  the 
laity.  In  the  33d  year  of  Henry  VIII.  when  a 
new  impression  of  the  English  bible  wa*  finished, 
the  king  by  proclamation  "  required  all  curates 
*'  and  parishioners  of  eveiy  town  and  parish  to 
"  provide  themselves  a  copy  of  it."  At  first, 
the  bible  was  chained  to  one  of  the  pillars  in  the 
church,  where  the  people  resorted  in  crowds  to 
hear  it.  He  who  was  able,  read  aloud,  whilst 
the  multitude  hung  upon  liis  lips,  and  their  ears 
drank  in  with  avrdity  the  word  of-  life.*  How 
many  at  the  last  day  will  asciibe  their  salvation 
to  the  reading  of  the  scriptures  in  their  own 
tongue,  can  be  known  only  to  their  divine  author. 
However,  few  perhaps  will  deny  the  probability^ 
that  a  free  press  will  continue  to  be  one  of  the 

*-See  BukMfT's  History  of  Ike  Reformation,  vol.  1.  b.  3. 

2  c  2 
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grand  instruments  which  Divine  Providence  will 
employ  in  spreading  the  truths  of  revelation 
amongst  "  every  kindred,  and  tongue,  and  peo- 
**  ple^  and  nation,"  till  ^'  the  earth  be  filled  with 
**  the  knowledge  of  the  glory  of  the  Lord,  as 
'^  the  waters  cover  the  sea." 

But  this  palladium  of  our  civil  and  religious 
liberties  may  be  shamefully  abused  to  the  base 
purpose  of  promoting  licentiousness,  obscenity, 
and  blasphemy.  The  press,  therefore,  is  to  be 
watchedj  lest  men,  in  proposing  their  opinions 
to  the  pu\>llc,  should  obtrude  such  as  are  incon- 
sistent with  good  government  and  the  interests 
of  religion.  Indeed,  the  slate  which  does  not 
seasonably  check  the  licentiousness  of  the  press, 
\*^ould  afford  an  opportunity  to  libellists  to 
endanger  the  public  tranquillity.  But  whilst  the 
propriety  of  this  vigilance  is  acknowledged,  we 
have  reason  to  rejoice,  that  the  censorship  is 
removed  from  the  arbitrary  "  court  of  star 
^<  chamber,"  and  placed  in  the  hands  of  twelve 
of  our  equals. 

The  liberty  of  the  press  is  a  privilege  justly 
dear  to  every  Englishman ;  and  ought  to  be  the 
more  highly  prized  by  him,  as  he  enjoys  that 
which  no  other  government  in  Europe  tolerates.* 

*  See  Mr.  Mackintoth's  splendid  defence  of  John  Peltier,  Isq.^ 
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No  tyrannical  government,  indeed,  could  possibly 
long  continue  with  a  free  press ;  and  iherelbre, 
the  very  existence  of  this  privilege  is  a  proof  of 
the  strength  and  stability  of  the  British  execu- 
tive power;  which  is  found  by  experience  to 
admit  of  that  extensive  freedom  both  of  writing 
and  speaking  on  political  as  well  as  on  all  otlier 
subjects,  which  Englishmen  enjoy.  The  law, 
however,  will  punish  all  who  are  convicted  of 
libelling  any  part  of  the  constitution ;  which, 
indeed,  is  founded  upon  principles  so  wise  and 
just,  that  the  government  has  none  but  a  salu- 
tary dread  of  the  free  discussion  of  all  its 
measures. 

This  important  and  unrivalled  privilege  of  the 
British  press  is  not  the  effect  of  any  statute 
enacting  it,  but  arises  rather  from  the  absence  of 
all  law  prohibiting  it ;  and  may  in  fact  be  very 
fitly  considered  as  a  part  of  the  common  law  of 
the  land. 


CHAPTER  XXIV. 

0/  CO  URTS  in  general. 

Various  are  the  wrongs  and  injuries  that  racnf 
commit  upon  each  ether^  even  in  civilized  states;: 
and  these  would  doubtless  be  still  more  numerous 
were  it  not  for  the  salutary  restraint  of  human 
laws.  Such  wrongs  and  injuries  are  either  of  a 
civil  or  of  a  criminal  nature. 

Under  the  former  description  may  be  reckoned 
€very  species  of  trespass,  nuisance^  waste,  sub- 
traction, or  disturbance.  And  likewise,  all  kinds 
of  injuries  proceeding  from  or  affecting  the 
crown. 

Under  the  latter  are-  comprised  all  offences, 
against  God  and  religion;  against  the  law  of 
nations  ;  against  public  justice ;  against  the  pub- 
lic peace;  against  public  trade ;- against  the 
public  health  and  economy ;  against  the  persons, 
habitations,  and  property,  of  individuals.  Our 
limits  will  not,  however,  admit  of  treating  spe- 
cifically of  these  several  denominations  of  civil 
and  criminal  offences.    But  this  is  the  less  iieces- 
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sary,  inasmuch,  as  every  description  and  modifi- 
catioa  of  offence  is  a  breach  of  one  or  other  of 
the  Ten  Commandments;  which  teach  us  two 
things,  our  duty  towards  God  and  our  duty  to- 
wards our  neighbour.  Happil}^  therefore  we  have 
no  need  of  referring  to  law  books  to  ascertain  how 
we  ought  to  act  one  towards  another;  for  the 
work  of  the  law  is  written  in  every  man's  hearty 
\\\s  conscience  also  bearing  him  witness.  And  if 
any  man  will  but  do  unto  others  upon  ah  occa- 
sions as  he  would  they  should  do  unto  him  under 
similar  circumstances,  he  will  never  suffer  any. 
thing  from  the  laws  of  England  ;  which  are  con- 
stantly stretched  forth  to  protect  him.  It  is  suf- 
ficient, then,  to  remark,  generally,  that  ''  the 
^'  Jaw  is  not  made  for  a  righteous  man,  but  for 
'^  the  lawless  and  disobedient;"  that  is,  only 
such  are  amenable  to  its  tribunals  and  liable  to 
its  penalties. 

**  It  must  needs  be  that  offences  will  come." 
There  will  always  be  the  offenders  and  the 
offended ;  but  it  is  the  voice  of  reason,  that  no 
man  ought  to  decide  on  his  own  cause;  and  it  is 
the  language  of  the  inspired  volume,  that  "  if 
*'  one  n::an  sin  against  another  the  judge  shall 
'^  judge  him."  Every  well  regulated  government, 
therefore,  has  its  courts  in  which  persons  duly 
qualified  and  authorized  preside  for  the  adniinis- 
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Iration  of  justice.  The  institution  is  of  divine 
appointment ;  and  its  end  is,  that  the  people 
may  be  judged  with  just  judgment.* 

It  will  be  proper,  then,  to  describe  the  nature 
of  courts  in  general,  with  their  various  proceed- 
ings in  administering  justice,  both  between  the 
king  and  subject,  and  between  one  subject  and 
another. 

A  court  is  defined,  to  be  '^  a  piace  where 
'*  justice  is  judicially  administered."  The  sole 
execution  of  the  laws  being  vested  by  our  con- 
stitution in  the  king,  it  follows  that  all  courts  of 
justice  within  this  realm  originate  only  from  his 
Majesty ;  his  consent  to  their  existence  being  at 
all  times  either  expressed  or  implied.-  The  law 
always  contemplates  the  king  as  present  in  his 
courts,  although,  in  fact,  he  is  only  represented 
there  by  his  judges. 

Courts  are  distinauished  into  courts  o^  record, 
and  comlA  not  of  record, 

A  court  of  record  Is  that  were  the  acts  and 
judicial  proceedings  are  enrolled  in  parchment> 
for  a  perpetual  memorial  and  testimony.  These 
Q'olh  are  called  the  records  of  the^court.  All 
courts  of  record  are  the  king's  courts,  and  no 
other  court  has  any  authority  to  HiiQ  and  im- 
prison. 

Deut.  ch.  xvi.  yer.  IS. 
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A  court  not  of  record,  is  that  of  a  private 
man,  whom  the  law  will  not  intrust  with  any 
discretionary  power  over  the  fortune  and  liberty 
of  his  fellow  subjects.  Such  are  the  courts-baron 
in  every  manor,  and  other  inferior  jurisdictions, 
where  the  proceedings  are  not  enrolled  or 
recorded. 

Jn  every  court  there  must  be  at  least  three 
parties.  The  plaintiff]  who  complains  of  an 
injury  done;  the  dejendarii,  who  is  called  upon 
to  make  satisfaction  for  it ;  and  the  judicial 
pozcer,  which  is  to  examine  into  the  fact,  deter- 
mine the  law  arisi'ig  upon  r,  \c.  ascertain 
whether  any  injury  huve  been  done,  and  by  its 
officers  to  apply  the  remedy. 

The  usual  assistants  in  the  hisjher  courts  are 
allornies,  and  advocates  or  counsel. 

An  attofnei/  at  law  is  one  who  is  put  in  the 
]ylace,  stead,  or  titrn  of  another,  to  manage  his 
matters  of  law  for  him.  Formerly  every  suitor 
vvas  obliged  to  appear  in  person  to  prosecute  or 
defend  his  own  cause ;  w  hich  is  still  the  law  in 
criminal  cases.  An  idiot  cannot  appear  by  his 
attorney,  because  he  has  not  discretion  to  enable 
him  to  appoint  a  suitable  person  in  his  stead. 
He  m«st  thcFcfore  appear  in  person,  and  the 
judge  is  bound  to  take  care  ©f  his  interest,  and 
admit  the  best  plea  in  his  behalf,  that  any  one  in 
court  can  suggest. 
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No  person  can  practice  as  an  attorney  in  any 
court  but  in  that  oF  which  he  is  sworn  an 
altorney  ;  and  as  he  enjoys  many  privileges  in- 
that  court,  so  he  is. also  peculiarly  subject  to  the 
censure  and  animadversion  of  its  judges.  To 
enable  an  attorney  to  practice  in  the  court  of 
chancery,  it  is  necessary  that  he  be  admitted  a. 
solicitor  therein.  And  none  can  act  as  attornies 
at  the  quarter  sessions,  but  such  as  have  been 
T8i2;ularlv  admitted  into  some  superior  court  of 
record  :  and  attornies  are  subjected  to  various 
other  regulations,  by  different  statates. 

Advocates,  or  as  they  are  commonly  called, 
cotnisel,  are  of  two  degrees,  barristers  and 
Serjeants.  The  former  are  admitted,  after  a 
considerable  period  of  study  and  standing,  in 
the  inns  of  court;  and  -are  in  all  the  old  law- 
hooks  styled,  apprentices  J  being  looked  upon 
merely  as  learners  ;  and  not  quahfied  to  execute 
tlie  full  office  of  an  advocate  till  they  were  of 
.sixteen  years  standing.  At  which  time  they 
may  be  called  to  the  honourable  state  and  degree 


of  Serjeants. 


Serjeants  at  la^v  are  bound  by  a  solemB  oath  to 
{\o  their  duty  to  their  clients. 

His  Majesty's  two  principal  counsel  are.  the 
attorney  general  and  solicitor  general,  who  may 
be  either  barristers   or   serjeants.      The  king's 
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counsel  cannot  be  employed  in  any  cause  against 
the  crown,  without  special  license;  hence  they 
cannot  publickly  plead  in  court  ybr  a  prisoner, 
or  a  defendant  in  a  criminal  prosecution,  williJUt 
license,  which  is  never  refused.  But  in  obtain- 
ing it,  an  expence  /)f  about  ^3-9.  is  incurred.* 

Counsel  are  indulged  with  liberty  of  speech 
in  defence  of  their  clients  ;  and  are  not  answer- 
able for  any  matter  spoken  by  them  relative  to 
the  cause  in  hand,  and  suggested  in  their  ^lient*s 
instructions,  although  it  should  prove  a  ground- 
less reflection  on  the  reputation  of  another.  But 
if  they  mention  an  untruth  of  their  own  inven- 
tion, the  party  injured  may  bring  his  action. 

By  the  statute  of  3  Edward  I.  ch.  28,  counsel 
may  be  punished  for  collusion  and  deceit,  with 
imprisonment  for  a  year  and  a  day,  and  perpe- 
tual silence  in  the  courts.  But  to  the  honour  of 
our  courts,  the  corruption  of  judges  and  the 
treachery  of  counsel  are  crimes  now  uphcard  of 
in  this  country.  Indeed  the  wisdom  and  inte- 
grity of  the  British  courts  are  justly  proverbial; 
and  never  shone  with  more  resplendent  lustre 
than  during  the, present  reign. 

"*  Professor  Giiristian. 


CHAPTER  XXV. 

Of  the   COURTS   of   COMMON   LAW 
and  EQUITY, 

JLHE  several  courts  of  justice  acknowledged  in 
this  country-,  are  either  such  as  have  general 
jurisdiction  throughout  the  whole  realm,  or 
private  and  special  jurisdiction  only  in  particular 
places. 

Of  tlie  former,  there  are  the  universally  estab- 
lished courts  of  common  law  and  equity,  the 
ecclesiastical  courts,  the  courts  military,  and 
courts  maritime. 

The  lowest  court  of  justice  known  in  England 
is  the  conxt  o^  piepoudre  ;  so  called,  according 
to  Sir  Ed^rd  Coke,  because  justice  is  adminis- 
tered as  soon  as  dust  can  fall  from  the  foot.  It 
is  a  court  of  record  incident  to  every  fair  and 
market;  of  which  the  steward  of  him  who  owns 
or  has  the  toll  of  the  market  is  the  judge. 

The  jurisdiction  of  this  court  takes  cognizance 
of  all  matters  of  contract  that  can  possibly  arise 
within  the  precinct  of  that  fair  or  market ;  and 
the  plaintiff  must  mak^  oath  that  the  cause  of 
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the  action  arose  there.  This  court  seems  to  have 
been  instituted  <o  do  justice  expeditiously  among 
the  variety  of  persons  wlio  resort  to  a  market  or 
feir  from  distant  parts.  A  writ  of  error,  however, 
lies  in  the  nature  of  an  appeal  from  this  court  to 
the  courts  at  Westminster. 

A  couii  baron  is  a  court  incident  to  every- 
manor  in  the  kingdom,  to  be  holden  by  the 
steward  within  the  said  manor.  Its  nature  is 
tvyo-fold  :  it  is  either  a  customary  court,  apper- 
taining entirely  to  the  copyholders,  in  which 
tbeir  estates  are  transferred  by  surrender  and 
admittance  ;  or  it  is  a  court  of  common  law, 
called  the  court  of  the  barons,  or  tlie  freeholders' 
court,  being  composed  of  the  lord's  tenants,  who 
were  equals  of  each  other,  and  were  bound  by 
their  feudal  tenure  to  assist  their  lord  in  adminis- 
tering domestic  justice. 

But  its  most  important  business  is  to  determine 
by  writ  of  right,  all  controversies  relating  to 
the  right  of  lands  within  the  manor;  and  to 
hold  plea  of  any  personal  actions  of  debt,  of 
trespass  on  the  case,  &c.  where  the  damages  do 
not  amount  to  forty  shillings.  It  is  not  a  court 
of  record y  but  a  writ  of  fa/se  judgitient  and  not 
a  writ  of  error,  lies  to  the  court  of  Westminster 
to  rehear  the  case. 

A  hundred  court  is  only  a  larger  court  baron, 
being  held  for  all  the  inhabitants  of  a  particular 
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hundred  instead  of  a  manor.  It  resembles  a- 
court  baron  in  all  respects,  except  that  it  has 
jurisdiction  over  a  larger  extent  of  territory. 

A  county  court  is  incident  to  the  jurisdiction 
of  the  high  sheriff.  It  is  not  a  court  of  record, 
but  may  hold  pleas  for  damages  under  the  value 
of  forty  shillings.  The  real  judges  of  this  court 
are  the  freeholders  of  the  county  ;  and  the  sheriff 
is  the  ministerial  officer.  But  the  proceedings 
ar4?  removable  from  hence  into  the  king's  supe- 
rior courts. 

Th«  court  of  common  pfem,  styled  by  Sir 
Edward  Coke  Uie  lock  and  key  of  the  common 
law,  is  a  court  of  record.  It  was  originally 
Wd  in  the  king's  o^\ti  hall  (/inla  regis,)  and 
fallowed  him  whithersoever  lie  went.  But  it 
was  fixed  by  the  great  charter^  that  it  should  in 
future  be  always  held  at  Westminster-hall,  for 
the  coflveiiience  of  the  subject ;  which  it  has 
been  ever  since. 

By  the  terra  "  common  pleas,"  is  meant  all 
civil  actions  between  man  and  man,  as  distinct 
from  the  "  pleas  of  the  crown;'''  which  term 
comprehends  all  cnmes  and  misdemeanors.  In 
this  court  of  common  pleas  there  are  one  chief 
and  three  puisne  judges,  created  by  the  king's 
letters  patent,  who  sit  every  day  in  the  four 
terms  to  hear  and  determino  all  matters  of  law 
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rising  in  civil  causes.  But  a  writ  of  error  lies 
in  nature  of  appeal  from  this  court  into  the 
court  of  king's  bench. 

Tlic  court  of  A-i/ig's  bench  is  the  supreme  court 
of  common  law  in  the  kingdom  ;  and  has  its 
name  from  the  custom  of  the  king  forinerly 
sitting  there  in  person.  This  court  also  has  one 
chief  and  three  puisne  judges,  who  are  by  their 
office  the  sovereign  conservators  of  tlie  peace 
and  supreme^  coroners  of  the  land.  For  some 
centuries  past,  this  court  has  usually  been  held 
at  Westminster,  an  ancient  palace  ofthe  crown ; 
but  might  remove  with  the  king  to  any  other 
part  of  the  kingdom^  if  he  thought  proper  to 
command  it. 

The  jurisdiction  of  the  court  of  king's  bench 
is  very  high  and  transcendent.  It  keeps  all 
inferior  courts  within  their  due  bounds.  It 
superintends  all  civil  corporations  in  the  king- 
dom. It  commands  magistrates  and  otliers  to  (lo 
their  duty  in  every  case  where  there  is  no  other 
specific  remedy.  Its  authority  is  not  confined 
to  civil,  but  it  takes  cognizance  also  of  criminal 
causes.  The  former  is  what  is  called  the  crown 
side  or  crown  office  ;  the  latter  is  the  plea  side 
ofthe  court. 

This  is  a  court  of  appeal,  and  into  it  may  be 

removed,  by  writ  of  error,  alLdeterminations  of 
2  D  2       * 
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the  court  of  common  pleas,  and  of  the  inferior 
courts ;  and  even  of  the  court  of  king's  bench 
in  Ireland.  But  from  it  also  an  appeal  lies  to 
the  house  of  lords,  or  \o  the  court  of  exchequer 
chamber. 

In  the  reign  of  a  queen,  it  is  called  the  queen's 
bench;  and  during  the  protectorate  of  Cromwell, 
it  wasr  termed  the  upper  bench. 

The  court  of  exchequer  is  a  very  ancient  court 
of  record,  and  a  court  of  law  and  equity  also. 
It  is  inferior  in  rank  both  to  the  court  of  king's 
bench  and  of  the  common  pleas.  It  was  set  up  by 
king  William  I.  as  a  part  of  his  "  aula  regia^^^ 
although  brought  to  its  present  state  and  order 
by  king  Edward  I.  It  is  designed,  principally, 
to  order  the  revenues  of  the  crown,  and  to 
recover  the  king's  debts  and  duties,  li  has  the 
jiame  of  exchequer  from  the  chequered  cloth, 
resembling  a  chess-board,  which  covers  the  table 
there ;  and  upon  which,  when  certain  of  the 
kuig's  accounts  are  made  up,  the  sums  are 
marked,  and  scored  with  counters. 

This  court  consists  of  two  divisions ;  the 
receipt  of  the  exchequer,  which  manages  the 
royal  revenue  ;  and  the  court,  or  judicial  part 
of  i(,  which  is  again  subdivided  info  a  court  of 
equity  and  a  court  of  common  law. 

The  court  of  cnuity  is  held  in  the  exchequer 
chamber,  before  the  lord  treasurer,  the  chancellor 
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of  the  exchequer,  the  chief  baron,  and  three 
puisne  barons.  Its  original  business  is  to  call 
the  king's  debtors  to  account,  by  bill  iiled  by 
the  attorney  general ;  anJi  to  recover  lands,  tene- 
ments, or  any  goods,  chattels,  &c.  belonging  to 
the  crown. 

The  common  law  part  of  this  jurisdiction, 
originates  in  a  fiction  in  law.  The  Avrit  upon 
which  all  proceedings  here  are  grounded  is 
called  a  "  quo  minus  ;^*  in  which  the  plaintiff, 
suggests,  that  he  is  the  king's  farmer  or  debtor, 
and  that  the  defendant  hath  done  him  an  injury 
^r  damage  complained  of;  "  quo  minus  sufficiens 
existit ;"  by  which  he  is  the  less  able  to  pay  the 
king  his  debt  or  rent.  So  that  now,  any  person, 
as  well  the  king's  debtors,  may  sue  and  be 
sued  in  this  court.  The  sanae  privilege  holds 
with  regard  to  the  equity  side  of  (he  court;  as 
any  one  may  file  a  bill  against  another  upon 
the  bare  suggestion  that  he  is  the  king's  ac- 
comptant ;  which  is  never  controverted.  On 
the  equity  side  of  this  court,  the  clergy  have 
long  used  to  exhibit  their  complaints  for  the 
non-payment  of  their  tithes,  although  the  chan- 
cery has  of  late  years  had  a  large  share  of  this 
business.  From  the  equity  side  of  this  court, 
appeals  lie  immediately  to  the  house  of  peers : 
but  from  the  common  law  side,  a  writ  of  error 
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must  be  brought  into  the  court  of  exchequer 
chamber;  and  from  their  deterrainatiouj  a  writ 
of  error  will  lie  to  thfc  house  of  lords,  by  statute 
31  Edward  III.  ch.  12, 

These  three  last  mentioned  courts  were  for- 
merly parts  of  the  ou/a  regia,  a  court  which 
William  the  Conqueror  established,  when  he 
arrogated  to  himself  the  whole  judicial  power. 
This  formidable  tribunal,  which  received  appeals 
from  all  the  courts  of  the  barons,  and  decided 
in  the  last  resort  on  the  estates,  honour,  and 
lives  of  the  barons  themselves,  kept  the  first 
nobleman  in  the  kingdom  under  the  same 
control  as '  the  meanest  subject. 

The  high  cqurt  of  chancery  is  the  most  impor- 
tant of  all  the  king's  civil  courts  of  justice,  li 
has  its  name  from  the  judge  presiding  in  it,  who 
is  styled  the  lord  chancellor.  His  name  is 
derived  from  a  latin  word,  signifying  cancelling 
the  king's  letters  patent  when  granted  contrary 
to  law,  which  is  the  highest  point  of  his 
jurisdiction. 

The  lord  chancellor  is  appointed  merely  by 
the  delivery  of  the  king's  great  seal  into  his 
custody ;  whereby  he  becomes  an  ofBcer  of 
the  greatest  weight  and  power  of  any  in  the 
kingdom,  and  takes  precedency  of  every  tem- 
poral lord. 
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By  his  oftice,  the  chancellor  becomes  a  privy 
eounsttllor,  and  speaker  of  the  house  of  lords. 
To  liim  belongs  the  appointmcftt  of  all  justices 
of  the  peace  throughout  the  kingdom ;  and  he 
is.patrou  of  all  the  king's  livings  under  tlic 
yearly  value  of  j^.20  in  i\\e  king's  books.  He  is 
also  the  general  guardian  of  all  infants,  idiots, 
and  lunatics  ;  and  has  the  superintemianGe  of  all 
charitable  uses  in  the  kingdom. 

The  celebrated  Sir  Thomas  More  was  the 
first  layman  who  was  appoiivted  lord  chancellor. 
I«  1530,  he  obtained  the  great  seal ;  which  had 
previously  always  been  given  to  the  clergy,  who 
monopolized  nearly  the  whole  learning  of  the 
tiines,  aacl  wer«  supposed  to  be  the  best  judges 
«f  matters  of  conscience. 

There  are  two  tribunals  in  the  court  of  chan- 
cery ;  the  one  ordinary,  which  is  a  court  of 
law  ;  the  other  extraordinary,  being  a  court  of 
equity. 

The  jurisdiction  of  the  ordinary  court  is  to 
hold  plea,  upon  a  scire  facias  to.  repeal  and 
cancel  the  king's  letters  patent,  when  made 
against  law,  or  upon  untrue  suggestions  ;  and  to 
hold  plea  of  petitions  when  the  king  has  been 
advised  to  do  any  act  in  prejudice  of  the  sub- 
ject's right.  In  this  court  also  are  held  picas  of 
personal  actions,  where  any  officer  or  minister  of 
the  court  is  a  party. 
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When  judgment  is  given  in  chancer^,  upon 
demurrer,  or  the  like,  a  writ  of  error  lies  into 
the  court  of  king*s  bench. 

In  this  ordinary  legal  court  is  kept  the  officina 
justiti(c;  out  of  which,  all  original  writs  that 
pass  under  the  great  seal^  all  commissions  of 
charitable  uses,  sewers,  bankruptcies,  idiocy, 
lunacy,  &c.  &c.  do  issue.  Formerly,  all  writs 
relating  to  the  subject,  and  the  returns  to  them, 
were  kept  in  a  hamper,  in  haitaperio ;  and 
others  belonging  to  the  crown,  in  a  little  bag,  in 
parva  haga ;  and  hence,  the  distinction  of  the 
kanaperoffieey  and  pet  I j/'bago^ce,  in  the  court 
.  of  chancery. 

The  jurisdiction  of  the  extraordinary  court, 
or  court  of  equity,  enables  the  chancellor  to- 
^  moderate  and  temper  the  written  law  ;  ;ind  in 
his  decisions,  he  subjects  himself  only  to  tire 
law  of  nature  and  conscience.  From  the  equity 
court  in  chancery,  an  appeal  lies  immediately 
to  the  house  of  peers. 

There  is  a  great  difference  between  appeals 
from  a  court  of  equity,  and  writs  of  error  from 
a  court  of  law.  In  the  first  place,  the  former 
may  be  brought  upon  any  interlocutory  matter ; 
the  latter  upon  only  a  definitive  judgment. 
And  secondly,  on  writs  of  error  the  house  of 
lords  pronouncts  the  judgment ^   on  appeals  it- 
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gives  direction  to  the  court  below  lo  rectify  its 
own  decree. 

Tiie  court  of  exchequer  chamber  has  no  original 
jurisdiction,  but  is  only  a  court  of  appeal  to 
correct  the  errors  of  other  courts.  Into  it,  causes 
arc  sometimes  adjourned  for  the  consideration  of 
the  judges,  before  judgment  is  given  in  the 
courts  below.  The  judges  in  this  court  are  all 
the  judges  of  the  superior  court,  and  sometimes 
also  the  lord  chancellor. 

The  sifpretfie  court  of  judicature  in  the  king- 
dom, is  the  house  of  peers,  which  is  in  all  causes 
the  last  resort ;  and  from  its  decision  there  can 
be  no  farther  appeal.  But  every  subordinate 
jurisdiction  must  submit  to  its  judgments.  The 
house  of  lords  became  the  supreme  court  of  ap- 
peal from  all  inferior  courts,  on  the  abolition  of 
the  aula  regia. 

The  courts  of  assize  and  7mi  prius  are  courts 
of  general  jurisdiction  and  use ;  and  are  derived 
out  of,  and  act  as  auxiliaries  to,  the  foregoing 
courts  that  have  been  mentioned.  These  courts 
are  composed  of  two  or  three  commissioners,  who 
are  twice  every  year  sent  by  the  king's  special 
commission  all  round  the  kingdom,  to  try,  by  a 
jury  of  the  respective  counties,  the  truth  of  such 
matters  as  are  then  under  dispute  in  the  courts 
of  Westminster-hall. 


324:  COURTS    OP   CfliMMOlf 

In  the  four  iKwrthern  counties  the  assizes  are 
taken  only  once  a  yeur ;  but  in  London  and 
Middlesex,  courts  of  nisi  prius^  there  called 
Sittings^  are  holden  in  and  after  every  term', 
before  the  chief  or  other  judge  of  the  several 
superior  courts. 

These  commissioners  seem  to  have  come  into 
use  in  the  room  of  the  justices,  in  ej/rey  or  itine» 
rant  justices ;  who  were  regularly  delegated  by 
Henry  II.  to  go  vound  the  kingdom  once  in  seven 
years  to  try  causes;  and,  by  magnfi charta,  were 
directed  to  make  a  circuit  once  in  every  year 
into  every  county. 

The  commissioners  of  assize  and  nisi  prius 
must  be  two  of  the  king's  justices,  of  the  one 
bench  or  the  other,  or  the  king's  Serjeants  sworn. 
Tlieir  circuits  arc  usually  made  in  the  respective 
vacations  after  hilary  and  trinity  terms.  But 
such  is  the  jealousy  of  the  law,  that  it  is  enacted 
by  statute  33  Henry  YIH.  that  no  lawyer  shall 
be  a  judge  of  asnze  in  his  native  county ;  yet  in 
the  criminal  courts  he  may  execute  his  office  as 
a  commissioner  of  oi/er  and  terminer ,  and  of  gaol 
deliver  I/,  within  the  county  where  he  was  born 
or  resides. 

The  authorities,  by  virtue  of  which  the  judges 
sit,  upon  their  circuits,  are  five  :  (viz.)  the  com- 
mission of  the  peace ;  a  commisstoii  of  oi/er  and 
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terminer;  a  commission  of  general  gaol  delivery; 
a  commission  of  assize  ;  and  the  authority  of  Jiisi 
yrius,  which  is  a  consequence  of  the  commission 
of  assize.     But  the  business  at  the  county  assizes 
is  generally  divided,  in  popular  language,  into 
that  of  the  crown  bar  and  the  nisi  prius  bar.     At 
the  former,  all  criminal  prisoners  are  arraigned  ; 
and  at  the  latter,  the  civil  causes  are  tried.     A\l 
causes  commencing  in  the  courts  of  Westminster- 
hall  are  appointed  to  be  tried  there  by  a  jury 
returned  from  the  county  wherein  the  cause  of 
action  arises ;  but  with  this  proviso,  ^'  nisi  prius 
*' justiciarii  ad  assisascapiendas  venenni  "Unless 
before  the  day  prefixed,    the  judges  of  assize 
should  come  into  the  said  county  and  hold  an 
assize.     This  they  are  sure  to  do,  and  there  dis- 
pose of  the  cause ;  which  saves  much  trouble  and 
-expence  to  all  the  parties  concerned. 

Such  are  the  several  courts  of  law  and  equity 
of  general  jurisdiction  throughout  the  kingdom; 
which  originated  and  were  perfected  by  tli« 
united  wisdom  of  our  ancient  kings  Alfred  and 
Edward  I.  The  policy  of  the  great  Alfred  was, 
to  bring  justice  home  to  every  man's  door,  where- 
by cheapness  and  dispatch  were  insured  to  him. 
Length  of  time  has  indeed  obscured  some  of  the 
fainter  lines  of  the  incomparable  judicial  institu- 
42  E 
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tknis  of  these  great  princes,  but  the  spirit  and 
Ibrm  of  them  are  still  attended  to ;  so  that  the 
most  impartial  justice  is  administered  to  every 
individual,  whatever  his  rank  may  be.  But 
should  any  one  be  dissatisfied  with  the  determi- 
nations of  these  courts,  he  can  appeal  to  tlie 
house  of  lords^  in  the  last  resort,  whose  judg- 
ment must  be  final.  This  court  being  composed 
of  learned  and  pious  bisliops  and  of  noble  peers, 
whose  rank  and  education,  whose  honour  and 
conscience,  whose  interest  and  reputation,  all 
combine  to  constitute  it  as  perfect  a  seat  of 
justice  as  can  be  looked  for  in  this  world  ;  it  is 
highly  reasonable  as  well  as  expedient,  that 
from  its  solemn  decision  there  should  be  no 
appeal. 

But  besides  these  general  courts,  there  are 
many  others  of  a  more  limited  jurisdiction,  per- 
taining to  the  ecclesiastical,  military,  and  mari- 
time states. 

In  the  time. of  our  Saxon  ancestors,  the  rights 
of  the  church  and  of  the  laity  were  determined 
at  the  same  time,  and  by  the  same  judges; 
there  being  no  distinction  between  the  lay  and 
ecclesiastical  jurisdictions.  The  bishop  of  the 
diocese,  and  the  earl  or  alderman,  or  in  his  ab- 
sence the  high  sheriff,  used  to  sit  together  in  the 
county  court.     In  ecclesiastical  matters,  indeed, 
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a  deference  was  paid  to  the  superior  opinion  of 
the  bishop;  and  to  that  of  the  sheriff  in  tempo- 
ral decisions. 

After  the  Norman  conquest,  however,  king 
William  was  prevailed  upon  by  the  clergy  to 
sanction  the  separation  of  the  ecclesiastical  from 
the  temporal  court.  He  prohibited,  by  his  char- 
ter, any  spiritual  cause  from  being  tried  in. the 
secular  courts;  and  commanded  the  suitors  to 
appear  before  the  bishop  alone,  who  was  to  ad- 
here to  the  canon  law  as  the  rule  of  his  judicial 
conduct.  But  the  union  of  these  courts  was 
restored  at  the  accession  of  king  Henry  I. 

The  popish  clergy  were  highly  displeased  at 
this  change ;  and  ordained  in  their  synod  at 
Westminster,  3  Henry  I.  that  no  bishop  should  • 
attend  the  discussion  of  temporal  causes,  which 
soon  dissolved  the  union.  When  Stephen  usurped 
the  throne^  the  clergy  exacted  from  him  an  oath, 
that  the  bishops  should  have  the  sole  jurisdiction 
of  all  ecclesiastical  persons  and  causes. 

Amongst  the  various  ecclesiastical  courts,  are 
the  archdi^acon^s  court,  the  consistory  court,  the 
court  of  arches,  annexed  to  which  is  the  court 
of  peculiars.  There  are  likewise  the  prerogative 
court,  for  the  trial  of  all  testamentary  causes 
■where  the  deceased  lias  left  bona  notabilia 
within  two  different  dioceses;  and  the  court  of 
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delegates,  appointed  by  the  king's  commission, 
to  represent  his  royal  person  and  hear  all  appeals 
made  by  virtue  of  statute  24  Henry  Vlll.  eh.  12. 
None  of  these  ecclesiastical  courts,  however,  are 
courts  of  record. 

The  only  militar;^  court  known  to  the  laws  of. 
England,  is  the  court  chivalry,  now  fallen  into 
disuse. 

The  maritime  courts,  or  such  as  have  jurisdic-- 
tron  to  determine  all  injuries  committed  upon 
the  high  seas,  are  the  court  of  admiralty  and^ 
ils  courts  of  appeal. 

There  are  likewise  courts  whose  jurisdiction  is 
confined  to  particular  places  and  districts.     Such 
are  the  forest  courts,  instituted  for  the  govern- 
ment of  the  king's  forests  in  different  parts  of 
the  kingdom.      The   court  of  commissieners  of 
sewers,  whose  authority  is.  to  overlook  the  repairs 
of  sea  banks,  sea  walls,  &c.  &c.    The  court  of 
policies  of  insurance  ;  the  palace  court,  which, 
with    the   ancient  court  of  marshalsea,  is  now 
holden  in  the  borough  of  Southwark,   once   a 
week,  to  determine  all  personal  actions  that  shall 
arise  Within  twelve  miles  of  his  Majesty's  palace 
of  Whitehall.      Besides   these  are   the   several, 
local  courts  of  the  principality  of  Wales  ;  of  the 
dutchy  of  Lancaster;  of  the  counties  palatine  of 
Chester,  Lancaster,  and  Durham;  and  of  the  royaL 
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franchise  of  Ely.  In  all  which  places  ihe  judges 
sil  by  virtue  of  a  special  commission  from  the 
owners  of  the  franchise,  and  not  under  the  great-^ 
seal  of  England.  There  are  hkewise  the  courts 
of  the  cinque  ports ;  the  stannary  courts,  in 
Cornwall  and  Devonshire  ;  the  courts  of  London, 
and  other  corporate  towns ;,  all  which  originated 
in  the  special  favour  of  the  king  to  ihe  respective 
districts. 

Again,,    there  are  the    courts   of   conscience, 
established  by  statute  in  ditferent   parts   of  the 
kingdom,    to   determine  in  a  summary  way  all 
causes  of  debt  not  exceeding  £.5,  and  in  most    - 
places  not  above  40s. 

Lastly,  there  are  the  chancellor's  courts,  in 
-the  two  universities  of  Oxford  and  Cambridge, 
to  determine  all  civil  actions  where  a  scholar  or 
privileged  person  is  oue  of  the  parties,  except  in 
cases  where  a  right  of  freehold  is  concented. 
This  privilege  was  granted  first  to  Oxford  by 
Henry  III.  A.  D.  1244.  In  the  third  year  of 
Elizabeth  a  similar  distinction,  was  bestowed 
upon -the  university  of  Cambridge;  aixl  by 
statute  13  Elizabeth,  ch.  ^g,  all  the  charters  of 
both  universities  were  confirmed. 


E  ^ 


CHAPTER  XXVL 
Of  TRIAL  in  CIVIL  ACTIONS. 

A  brief  sketch  of  the  different  courts  having^ 
been  given,  it  will  be  proper  to  take  a  succinct 
view  of  the  methods  of  proceeding  therein,  both 
in  civil  actions  and  in  criminal  cases.  In  doing 
this,  however,  the  following  observations  will 
be  restricted -to  the  forms  observed  in  the  courts 
of  general  jurisdiction;  for  if  there  be  any 
peculiarities  in  conducting  the  business  in  the 
inferior  courts,  they  are  of  a  local  nature,  and 
consequently  of  little  importance  to  the  public. 
But  in  general,  trials  are  conducted  much  the 
same  in  the  lower  courts,  as  before  the  superior 
tribunals. 
ir  The  beginning,  then,  of  a  civil  suit,  is  the 
'^  original  writ.  When  a  person  has  received  an 
injury,  and  is  determined  upon  seeking  the 
remedy  provided  by  law,  he  sues  out  from  the 
court  of  chancery  an  ariginal,  or  the  writ  which 
is  applicable  to  his  particular  case.  This  is 
directed  to  the  sheriif,  requiring  him  to  com- 
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mand  the  offender  to  do  justice  to  the  paity 
aggrieved,  or  to  appear  in  court  to  answer  the 
accusation  against  him.  The  sheriff  is  bound 
to  make  a  return  of  the  writ^  and  this  should  be 
done  on  the  first  day  of  the  terra  following  ;  but 
as  the  law  allows  the  defendant  three  days  grace 
for  his  appearance,  the  court  does  not  usually  sit 
for  dispatch  of  business  till  the  fourthy  or 
appearance  day.  The  means  of  compelling  the 
defendant  to  appear  in  court  is  called  \X\^  process , 
of  which  the  primary  step  is>  the  giving  of  the 
party  notice,  by  summotis,  to  obey  the  original 
writ.  If  the  defendant  disregard  this  warning,  a . 
jM)ne  is  issued  out,  or  writ  of  attachment,  so 
called  from  the  words  of  the  writ,  '^  pone  per 
^'  vadium  et  saivcs  plegios,'^  put  by  gage  and 
safe  pledges,  A.  B.  the  defendant,  &c.  If  after 
attachment  he  neglect  to  appear,  he  is  farther 
compelled  by  writ  of  dibtringas^  commanding  the 
sheriff  to  distxain  the  defendant  of  his  goods  if  he 
do  not  appear.  And  if  he  have  no  goods,  then  a 
writ  of  capias  is  issued,  empowering  the  sheriff 
to  take  the  defendant's  body,  and  bring  him  into- 
Court  on  the  day  of  the  return  to  answer  the 
plaintiff  of  his  plea.  If  after  repeated  writs  of 
capias  and  proclamation  made,  the  defendant  do 
not  appear  and  cannot^ be  found,  ao"  outlawry 
takes  place.     Such  outlawry  is.piUting^  a  man 
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out  of  the  protection  of  the  law,  and  is  attended 
Avilh  forfeiture  of  all  his  goods  and  chattels  to  the 
king.  But  the  common  practice  is  to  issue  the 
^vrit  of  capias  in  the  first  instance  ;  and  the 
>sheriff  can  only  serve  the  defendant  with  a  copy 
of  the  writ  and  a  written  notice  to  appear  by  his 
attorney  in  court  to  defend  the  action.  But  if 
the  plaintiff  make  affidavit  thfit  the  cause  of 
action  amounts  to  c£.10  and  upwards,  then  he 
may  arrest  the  defendant.  An  arrest  must  be  by 
corporal  seizing  or  touching  ihe  defendant's 
body;  the  bailiff  cannot  enter  his  house  by 
violence,  but  must  watch  his  opportunity  to  take 
him.  When  the  defendant  is  regularly  arrested 
he  must  either  go  to  prison  for  safe  custody,  or 
put  in  bail  to  the  sheriff,  ?is  security  for  his 
appearance.  This  appearance  is  effected  by 
putting  in  bail  to  ihe  action.  These  bail,  who 
must  be  at  least  two  in  number,  must  enter  into 
a  recognizance  in  a  sum  equal,  or  sometimes 
double,  to  that  which  the  plaintiff  has  sworn  to  ; 
whereby  they  undertake,  that  if  the  defendant 
be  condemned  in  the  action,  he  shall  pay  the 
costs  and  condemnation,  or  render  himself-  a 
prisoner,  or  that  they  will  pay  it  for  him.  Such 
then  is  the  process  or  mode  which  the  law 
appoints  for  bringing  the  defendant  into  court  to 
try  the  suit  and  abide  the  issue.  ,  . . 
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After  process  foHow  the  pleadings ;  that  is, 
tlie  plaintiff  states  a  declaration  of  his  case;  to 
which  the  defendant  must  in  a  reasonable  time 
make  his  defence,  or  put  in  a  plea,  otherwise  the 
plaintiff  will  at  once  recover  judgment  by  default  'y 
unless  he  and  the  plaintiff  can  agree  to  make  up 
the  matter. 

Pleas  are  of  two  sorts ;  dilatory  pleas^  and 
pleas  to  the  action » 

The  fourth,  stage  of  an  action  is  the  issm, 
which  is  the  end  of  all  the  pleadings;  and  is 
either  upon  matter  of  law  or  matter  o^  fact* 
The  former  is  called  a  demumr;  which  confesses 
tlie  facts  to  be  true^  but  denies  that  any  injury  ia 
thereby  done  to  the  plaintifF.  The  latterj,.  or  aa. 
issue  oi  fact,  is  where  the^c/  only  is  disputed. 
When  he  who  denies  the  fact  has  tendered  the 
i«sBe,  both  parties  are  said  to  join  issue,  having. 
agreed  to  rest  the  fate  of  the  cause  upon  th© 
decisioniof  a  jury  of  the  country  ;  and  tliisbrings- 
us  to  the  trial  in  open  court. 

Atrial,  then,  or  probation,  is  the  mode  which 
the  law  of  the  land  has  settled  for  a  ciiterion  of 
truth  and  falsehood. 

In  civil  cases  the  law  acknowledges  sevea 
species  of  trials;,  (viz.)  by  i-ecord  ;  by  inspec- 
tion ;  by  certificate  ;  by  witnesses  ;  by  wager  of. 
battle;  by  wager  of  law;,  and  by  jury. 
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A  trial  by  record  is  wbere  a  matter  of  r€cord 
is  pleaded  in  any  action  ;  xind  the  defendant 
pleads  that  there  is  no  such  record  existing. 
Upon  this,  issue  is  joined,  and  the  plaintiff  is 
allowed  lime  to  produce  the  said  record,  and  on 
his  failure  the  defendant  shall  have  judgment  to 
recover. 

The  cases  usually  tried  by  record  are  titles  of 
nobility.  Thus,  whether  such  a  one  be  earl  or 
uo  earl,  whether  baron  or  no  baron,  shall  be 
tried  by  the  king's  patent  only,  which  is  matter 
of  record. 

The  trial  by  inspection  is  when  the  point  or 
issue  is  the  object  of  sense  ;  so  that  the  judges 
upon  the  testimony  of  their  own  senses  may 
decide  the  question.  As  in  cases  of  nonage, 
idiotism,  and  the  like. 

So,  also,  the  issue  respecting  any  circum- 
stances relative  to  a  particular  day  past,  may  be 
tried  by  inspection  of  the  almanack  by  the  court. 
Thus,  an  appeal  upon  a  writ  of  error  was  once 
made  from  an  inferior  court,  at  Lynn  Regis, 
assigning  the  error  to  be,  that  the  judgment  was 
given  on  a  Sunday,  it  appearing  to  have  been  on 
the  26th  of  February,  in  the  twenty-sixth  of 
Elizabeth.  Upon  inspecting  the  almanacks  of 
that  year,  the  fact  was  found  to  be  so  ;  and  the 
judgment  was  reversed  accordingly. 
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The  trial  by  certificate  is  allowed  in  such  cases 
where  the  evidences  of  the  person  certifying  is 
the  only  proper  criterion  of  the  point  in  dispute. 
Asy  if  A.  B.  assert  that  he  was  at  Jamaica  at 
guch  a  time,  tlie  court  may  determine  the  fact 
upon  a  certificate  under  the  hand  and  seal  of  the 
governor  of  tha4;  island. 

The  trial  by  zcitue'^ses,  without  the  intervention 
ofajm-y,  is  the  only  method  of  trial  known  to 
the  civil  law  :  in  which  the  judge  is  left  to  form 
in  his  own  breast  his  sentence  upon  the  credit  of 
the  witnesses  examined.  But  it  is  very  rarely 
used  in  our  law,  which  prefers  the  trial  by  jury. 
Ijpfore  it  in  almost  all  cases. 

The  trial  by  n-ag^r  of  battle,  and  the  trial  by 
wager  of  law,  are  both  now  quite  out  of  use,  and 
tliejefore  need  only  to  be  mentioned. 

But  the  principal  criterion  of  truth  known  to 
the  law  of  England,  is  the  trial  bjj  jury.  The 
trial  per  pais,  or  bij  the  country,  A  mode  of  trial 
which  seems  to  have  been  coeval  with  the  first 
civil  government  of  this  happy  countrj'. — As  a 
hetter-opportunity  will  offer  hereafter  of  treating 
more  largely  of  juries,  it  is  now  only  observed, 
that  in  civil  cases  there  are  two  kinds  of  juries, 
special  and  coinmoii. 

When  the  plaintiff  intends  to  try  his  cause,  he 
is  obliged  to  give  the  defendant  fourteen  days 
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notice,  if  the  trial  is  to  be  at  the  sittings  in 
Xiondon  and  Westminster;  but  if  at  the  courts 
in  the  country,  ten  days  notice  is  sufficient. 
The  defendant,  however,  or  plaintiff,  may,  upon 
good  cause  shewn  to  the  court,  obtain  leave  to 
^efer  the  trial  till  the  next  assizes.  But^if  the 
cause  be  called  on  in  court  for  trial,  then  the 
record  is  handed  to  the  judge,  while  the  jur}^  is 
called  and  sworn,  to  observe  what  issues  the 
parties  are  to  maintain  and  prove  to  the  satisfac- 
tion of  the  jury. 

Special  Junes  were  originally  introduced  in 
^ials  at  bar,  when  the  causes  were  of  too  great 
nicety  for  the  discussion  of  ordinary  freeholders  ; 
or  where  the  sheriff  may  be  suspected  of  par- 
tiality in  returning  his  jurors. 

In  forming  a  sipecial  jury,  the  sheriff,  upon 
motion  in  court  and  a  rule  granted  thereupon,  is 
to  attend  the  proper  officer  with  his  freeholders* 
book  ;  and  the  officer  is  to  take  indiscriminately 
forti/-eight  of  the  princiy^al  freeholdei-s,  in  the 
presence  of  the  attornies  on  both  sides  ;  who  are 
each  of  them  to  strike  off  twelve,  and  the 
remaining  twenty-four  are  returned  upon  the 
^anel,  or  small  piece  o^ parchment, 

A  commmi  jury  is  one  that  is  returned  by  the 
sheriff,  according  to. the  directions  of  the  statute 
of  3  Geo.  11.  ch.  25  ;  which  directs,  that  the 
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sheriff  «hall  return  one  and  the  same  panel  for 
every  cause  to  be  tried  at  the  same  assizes^  coin 
taining  not  less  than  forty-eight  nor  more  than 
seventy-two  jurors ;  and  that  their  names  being 
'written  on  tickets,  shall  be  put  into  a  box  or  glass, 
and  when  each  is  called,  twelve  oi  these  persons 
whose  names  shall  be  first  dmwn  out  of  the  box 
ishall  be  sworn  on  the  jury^  unless  absent, 
clmllcnged,  or  excused  ;  or  unless  a  previous 
Ticwoflhe  lands,  or  place,  i&c.  in  question,  shall 
have  bfecn  thought  necessary  by  the  court. 

If  the  court  should  think  such  a  view  neces- 
^sary,  then  six  or  more  of  the  jurors  returned,  to 
be  agreed  on  by  the  parties,  shall  be  appointed 
by  special  writ,  to  have  the  matter  in  dispute 
shewn  io  them^  by  two  persons  named  in  the 
writ ;  and  then  such  of  the  jury  as  have  had 
the  view,  or  so  many  of  them  as  appear,  shall 
be  sworn  oji  the  inquest  previously  to  any  other 
jarors.  But  the  jurors  may  be  challenged  by 
'cither  party. 

Chaile?igesaTeofUYo  kinds  :  challenges  to  the 
'at  ray y  and  challenges  to  tiie  jJ'o//.  The  former 
is  an  exception  to  the  whole  panel  in  which  the 
jury  are  ar;'C'wgfc?or  set  in  order  by  the  sheriff, 
in  bis  return.  This  challenge  may  be  made 
upon  account  of  partiality  or  some  default  of  the 
sheriff;  or  when  thete  is  reasonable  groiirid -to 
2r 
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suspect  his  integrity.  The  latter  are  exceptions 
to  particular  persons,  and  may  be  made  lor  four 
different  reasons.  On  account  of  honour ;  as  if  a 
lord  of  parliament  be  impanelled  upon  a  jury, 
he  may  be  challenged  by  either  party,  or  he 
may  challenge  himself.  On  account  of  defect ; 
as  if  a  juror  be  an  alien  borii;;  or  if  he  have  not 
a  sufficiency  of  estate  to  qualify  him ;  that  is, 
uuless  he  be  a  freeholder  or  a  copyholder  of 
^.lO  a  year  in  England,  or  ^.6  in  Wales,  or  a 
leaseholder  for  the  term  of  500  years  absolute,  or 
for  any  term  determinable  upon  life  or  lives,  of 
the  clear  yearly  value  of  3^.20  a  year,  over  and 
above  the  rent  reserved.  On  account  of  sus- 
picion of  partiality ;  and  this  may  be  either  a 
principal  challenge,  or  to  the  favour.  The  for- 
mer is  where  the  cause  assigned  carries  with  it 
prima  facie  J  evident  marks  of  suspicion;  as 
where  the  juror  is  of  kin  to  either  party,  within 
tlie  ninth  degree ;  or  where  he  is  otherways 
interested  in  the  decision.  The  latter  is  where 
the  party  has  no  principal  challenge,  but  objects 
only  some  probable  circumstanceof  suspicion,  as 
acquaintance  and  the  like*  Lastly,  a  challenge 
may  be  on  account  of  some  crime  that  affects 
the  juror's  credit,  and  makes  him  infamous. 

But  it  is  possible    that,     from  unavoidable 
causes,  a  sufficient  number  of  unexceptionable 
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jurors  may  not  appear  at  the  trial.  In  that  case 
either  party  may  pray  a  tales ;  i.e.  a  supply  of 
such  men  as  are  summoned  upon  the  first  panel, 
in  order  to  make  up  the  deficiency.  And  the 
judge  has  power  to  award  a  tales  of  persons  pre- 
sent in  court.  These,  however,  are  liable  to  llie 
same  challenges  as  the  principal  jurors  till  the 
legal  number  of  twelve  be  completed. 

These  twelve  men  are  called  the  jury  (jurata), 
been  use  they  are  now  separately  sworn ,  well  and 
truly  to  try  the  issue  between  the  parties,  and  a 
true  verdict  to  give,  according  to  the  evidence. 

The  pleadings  are  now  opened  to  the  jury  by 
the  counselon  that  side  which  holds  the  affirma- 
live  of  the  question  in  issue.  The  evidence  is 
then  gone  through  in  support  of  the  case. 

The  counsel  on  the  other  side  next  opens  the 
adverse  case,  and  likewise  supports  it  by  evi- 
dence ;  after  which,  the  party  which  began  is 
heard  in  reply. 

Evidence,  is  that  which  makes  clear  or  ascer- 
tains the  truth  of  the  very  fact  or  point  in  issue, 
cither  on  the  one  side  or  the  other.  This  evi- 
dence may  be  either  such  as  is  given  in  proof, 
or  that  which  the  jury  may  receive  by  their  own 
private  knowledge. 

Proofs,  are  either  rm7/e/i,  or  ^aro/ evidence^ 
that  is,  by  word  of  mouth. 


S40  TRIAL    IN   CITI36,    ACTIONS. 


Written  proofs;  are  records,  and  ancient  deeds 
of  thirty  years  standing-,  -whicli  prove  them- 
selves; but  modern  deeds  and  other  writings 
mvL^i  be  attested  and  verified  by  parol  evidence 
of  witnesses. 

In  all  civil  causes  one  general  rule  is  laid  down; 
that  the  best  evidcnse  the  nature  of  the  case  will 
admit  of,  shall  always  be  required,  if  possible 
to  be  had:  otlierwise,  the  best  evidence  that  cau 
IkJ  had,  shall  be  allowed. 

Faroi  evidence,  or  witnesses^,  stre  procured  by^ 
a  writ  of  ''  suhpeena  ad  testifkandtim"  This 
ro»^»i««^5  ibem,  laying  aside  all  pretences  and 
excuses,  to  appear  at  the  trial,  on  i^ain  of  4^.100 
to' be  forfeited  to  the  king ;  and  a  penalty  of  ^.  10 
to  the  party  aggrieved,  and  damages  equivalent 
to  the  loss  sustained  by  want  of  his  evidence. 
No  witness,  however,  unless  -his  reasonable 
expences  be  tendered  him,  is  bound  to  appear 
at  all ;  nor^  if  he  appear,  is  he  obliged  to  give 
evidence  till  such  charges «rc  actually^  paid  him ; 
except  he  resides  within  the  bills  of  mortality, 
and  is  summoned  to  give  evidence  within  the 
$ame. 

All  persons,  of  whatever  jeligion  or  country, 
who  have  the  use  of  their  reason  and  are  not 
interested:,  are  competent  witnesses.  But  the  jury 
sire  at  liberty  to  judge  of  their  credibility/. 
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One  credible  witness  is  sufficient  to  establish  a 
fact ;  though  the  concurrence  of  more  certainly 
strengthens  the  proof.  But  it  is  an  invariable 
rule,  that  no  man  shall  be  a  witness  in  his  own 
cause. 

Positive  proof  is  always  required  where  the 
nature  of  the  case  admits  of  it;  but  if  that  caH' 
not  be  had,  circumstantial  evidence,  or  the  doc- 
trine o^ presumptions^  must  take  place.  The  oath 
administered  to  the  witness,  obliges  him  to  depose 
not  only  the  truth,  but  the  zvlioh  truth;  that  is, 
be  is  to  divulge  all  that  he  knows  of  the  matter, 
whether  he  be  examined  as  to  any  particular 
point  or  not.  His  evidence  is  to  be  given  in 
open  courtj  in  the  presence  of  the  parties,  their 
attornics,  counsel,  and  all  bystanders,  and  be- 
fore the  judge  and  jury. 

Each  party  is  at  liberty  to  except  to  the 
competency  of  the  evidence.  Any  exceptions 
are  publicly  stated  to  the  judgt',  who  as  publicly 
allows  or  disallows  them  in  the  face  of  tho 
country. 

If  the  judge,  through  inadverf  once,  ignorance, 
or  design,  should  mistake  the  law  in  directing 
the  jury,  then  the  counsel,  on  either  side,  may 
require  and  compel  him  publicly  to  seal  a  hill  of 
exceptions;  stating  the  point  wherein  he  is  sup- 
posed to  err. 
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The  public  examination  of  witnesses,  viva 
Tfice,  is  attended  with  raany  advaatagcf.  For 
hereby  a  witness  is  deterred  from  saying  an 
untruth,  which  he  might  aot  be  afraid  of  asserting 
at  3,  private  investigation.  The  sudden  manner, 
too,  in  which  questions  are  put  to  him,  either 
hy  the  judge,  the  counsel,  or  the  jury,  has  a 
direct  tendency  to  develope  the  truth.  The 
confronting  of  adverse  witnesses  is  likewise  a 
means  of  obtaining  a  clear  discovery  of  facts ; 
whilst  the  judge  and  jury  have  an  opportunity 
from  the  presence  of  the  witnesses  of  judging  of 
^eir  quality,  age,  education,  understanding,  and 
inclinations.  All  which  is  manifestly  in  favour 
of  the  disclosure  of  the  .truth,  and  of  the  detec- 
tion of  falsehood. 

If  a  juror  know  any  thing  of  the  matter  in 
issue,  he  may  be  sworn  as  a  witness,  and  give 
his  evidence  openly  in  court. 

The  evidence  being  gone  through  on  both 
sides,  the  judge  proceeds  to  sum  up  the  whole 
to  the  jury,  in  the  presence  of  the  parties,  their 
counsel,  and  all  others,  in  open  court.  In  doing 
which,  his  lordship  observes  wherein  the  main 
question  or  principal  issue  lies,  states  what  evi- 
dence has  been  adduced  in  its  support,  and  gives 
his  opinion  to  the  jury  in  matters  of  law  arising . 
upon  that  evidence. 
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If  (lift  case  be  not  very  dear,  iiie  jury  then 
retire  f com  the  f>ar  to  consider  of  their  yerdict. 
They  must  be  kept  entirely  by  themseivcs,  and 
not  sufl'ered  to  sj^ok  -to  icither  of  tlie  parses,  or 
their  agents  ;  nor  to  receive  any  fr^sb  evi^enc^ 
ia  private  ;  jior  cast  Jots  for  wboHi  tliey  shall 
decide ;  as  any  of  these  circumstances  would 
^yalidate  their  vejdict.  And  to  avoid  interape- 
lance  or  unnecessary  delay,  they  are  to  be  kept 
without  meat,  drink,  fire,  or  candle,  unless  by 
permission  of  the  judge^'till  tbey  are  all  unani- 
ffiously  agreed.  If  they  .should  not  be  agreed 
b^(^e  the  judges  are  about  to  leave  the  town^ 
<t|^y  are  not  to  be  threatened  or  imprisoned. 
T<yt  the  judges  are  not  bound  to  wait  for  thei^r 
decision^  but  m,ay  take  them  from  town  to  town 
flhrough  the  circuit,  in  a  cart^  until  they  can 
make  up  their  minds. 

When  the  jury  are  agreed,  they  return  back 
U>  the  bar ;  and  before  the  verdict  is  delivered^ 
the  plaintiff  is  bound  to  appear  in  court  by 
himself,  or  his  attorney,  or  counsel,  in  order  to 
answer  the  amercement  to  which  he  is  liable,  if 
.he  fail  in  his  suit .  If  the  plaintiff  do  not  appear, 
he  is  5aid  to  be  nonsuit,  and  no  verdict  c^n  be 
given ;  and  therefore  it  is  usual  for  him,  when 
he  or  his  counsel  perceive  that  he  has  not  suffi- 
jcieat  evidence  to   maintain  his  issue,    to   be 
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voluntarily  nonsuited.  Whereupon  the  action 
is  ended,  and  the  defendant  shall  recover  his 
costs.  The  reason  of  this  practice  is,  that  after 
a  nonsuit  the  plaintiff  may  commence  his  action 
again ;  but  after  a  verdict  and  judgment  against 
him,  he  cannot  attack  the  defendant  again  upon 
the  same  grounds. 

A  verdict^  means,  to  speak  truly ;  and  by  it 
the  jury  openly  declare  to  have  found  for  the 
plaijitiff  or  defendant. 

A  spec/fl/ verdict,  is  when  the  jury  simply  state 
the  naked  facts  as  theyfind  them  to  be  proved, 
and  pray  the  advice  of  the  court  thereon ; 
concluding  conditionally,  that  if  upon  the  whole 
of  the  matter  the  court  shall  be  of  opinion  that 
the  plaintiff  had  the  cause  of  the  action  that 
they  find  for  him ;  if  otherwise,  then  they  find 
for  the  defendant, 

A  special  case,  is  anotlier  species  of  verdict, 
■where  the  jury  find  generally  for  the  plaintiff, 
subject  to  the  opinion  of  the  judge  or  court 
above,  on  a  special  case  stated  by  the  counsel  on 
both  sides,  with  regard  to  a  matter  of  law. 

When  the  verdict  is  given  and  recorded  in 
court,  the  trial  is  at  an  end,  and  the  jury  is 
discharged. 

The  judgment  of  the  court  follows  the  verdict 
of  the  jury ;  but  it  may  be  suspended  and  finally 
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arrested';  for  it  caniwt  be  entcied  UU  ihe  noxt, 
term  after  trial  had,  and  that  upon  notice  to.  ih^ 
other  party.  So  that  if  any  defect  of  justice^ 
happened  at  the  trial  through  surprise,  inadver- 
tency, or  misconduct,  the  parly  may  hav^  auffi- 
cient  relief  in  the  court  above,  by  obtaining  a  new- 
trial  ;  which  is  always  granted  when  the  reasons 
for  applying  for  one  are  sufficiently  weighty. 

Arrests  of  judgment  arise  from  intrinsic  causes 
appearing  on  the  face  of  the  record.  Of  this 
kind  are,  first,  where  the  declaration  varies  totallj 
from  the  original  writ :  secondly,  where  the  ver-s 
diet  differs  piateriaily  froji^  the  pleadings  or  issue 
thereon :  cwf  thirdly,  if  the  case  laid  in  the  decla-? 
ration  be  not  sufficient  in  point  of  law  to  found 
an  action  thereon. 

If  judgment  \)e  not  by  spn^e  of  these  means 
arrested  within  the  first  four  days  of  the  nex^ 
term  after  the  trial,  it  is  then  to  be  entered  on 
the  roll  or  record.  But  wliere  judgment  is 
arrested,  each  party  pays  his  own  costs. 

Judgements  are  not  the  determination  of  thq 
judge,  but  the  sentence  of  the  lazv,  and  are  of 
four  sorts. T— First,  where  the  facts  are  confessed 
by  the  parties,  and  the  law  determined  by  the 
court ;  as  in  case  of  judgment  upon  demurrer  : 
secondly,  where  the  law  is  admitted  by  the 
parties  ^nd  tltp  facts  disputed  ;  as  i^  the-  p^sc  of 
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judgment  upon  a  verdict :  thirdly,  where  both 
the  law  and  the  fact  arising  thereon  are  admitted 
by  the  defendant ;  which  is  the  case  of  judgment 
by  confession  or  default :  or  lastly,  where  tlie 
plaintiff  is^  convinced  that  either  fact  or  law,  or 
both,  are  insufficient  to  support  his  action,  and 
therefore  abandons  or  withdraws  his  prosecution; 
which  is  tlie  case  in  judgments  upon  a  nomiiit 
or  retraxit. 

As  the  consequence  of  judgment,  execution 
will  immediately  follow,  unless  tlie  party  con- 
demned thinks  himself  unjustly  aggrieved  by 
any  of  these  proceedings.  And  then  he  has  his 
remedy  to  reverse  them  by  several  writs,  in  the 
nature  of  appeals. 

The  principal  method  of  redress  in  wrongs 
judgments  by  way  of  appeal,  is  by  a  writ  of 
error  to  some  superior  court.  A  writ  of  error 
for  some  supposed  material  mistake,  assigned  in 
the  proceedings  of  a  court  of  record,  lies,  in  the 
last  resort,  to  the  house  of  lords  ;  whose  decisiori^ 
Xiannot  be  reversed  nor  even  reviewed. 

Where  judgViient  has  not  been  suspended^ 
superseded,  nor  reversed,  execution  follows,  or 
the  law  is  put  in  force,  according  to  the  nature 
of  the  action. 

The  different  writs  of  execution  must  be  sued 
out  within  a  year  and  a  day  after  judgment  is 


<JOURTS    or   EQUITY.  347 

entered ;  otherwise  the  court  concludes  that  the 
judgment  is  satisfied  and  extinct.  Yet  the  de- 
fendant may  be  compelled  to  shew  cause  why  the 
judgment  should  not  be  revivi.*d^  &c.  &c. 

Such  is  our  admirable  mode  of  trial  by  jury  in 
civil  actions.  A  mode,  the  best  calculated  for 
investigating  the  truth  of  facts,  and  for  securing 
the  property  and  reputation  of  every  EiigUshman. 

^CHAPTER  XXVII. 

Of  COURTS  of  EQUITY. 

Although  there  is  some  difference  with  regard 
to  the  forms  of  praclice  adopted  in  the  court  of 
chancery,  and  Ihe  equity  court  of  exchequer, 
yet  the  same  system  of  redress  is  pursued  in  each. 
Equitj/^  in  its  true  and  genuine  import,  is  the 
soul  and  spirit  of  all  law.  Positive  law  is  con- 
strued, andrationai  law  is  made  by  it.  Nothing 
more  is  intended  by  equity,  than  the  sound 
interpretation  of  the  law.  The  words  of  the  law 
it  elf  may,  and  often  are,  too  general,  too 
special,  or  otherwise  defective.  In  such  case, 
it  is  the  province  of  equity  to  expound  their  true 
meaning. 
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However  the  courts  of  law  and  equity  tiaay 
differ  in  tlieir  outward  forms,  they  rest  upon  the 
same  substantial  foundation.  Their  proceedings 
are  dissimilar  in  the  mode  of  proof,  the  mode 
of  trial,  and  in  the  mode  of  relief.  But  the 
essential  difference  between  them,  consists  in  the 
different  modes  of  administering  justice  in  each. 

With  respect  to  the  mode  of  proof:  when 
facts,  or  their  leading  circumstances,  depend 
onl}^  on  the  knowledge  of  the  party,  a  court  of 
equity  applies  itself  to  his  conscience  ;  and  purges 
him,  upon  oath,  with  regard  to  the  transaction. 
The  truth  being  hereby  o^ce  discovereti^  the 
judgment  is  the  same  in  equity  as  it  would  have 
been  had  the  same  facts  appeared  in  a  court  of 
law. 

The  mode  of  trial  in  courls  of  equity,  is  by 
interrogatories,  administered  to  the  witnesses; 
upon  which,  their  dispositions  are  taken  in 
writing,  wherever  they  happen  to  reside.  If, 
therefore;,  the  cause  arise  in  a  foreign  country 
and  the  witnesses  live  on  the  spot;  if  in  cases 
arising  iii  England  the  witnesses  are  abroad,  or 
soon  to  leave  the  kingdom ;  or  if  witnesses 
residing  at  home  are  aged  and  infirm  ;  a  court  of 
equity, may  and  will  grant  a  commission  to 
examine  them. 

As  to  the  mode  of  relief:  the  want  of  a  more 
specific  remedy  than   can  be  obtained   in  the 
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courts  of  law,  gives  a  concurrent  jurisdiction  to 
-a  court  of  equity  in  a  great  many  cases.  As  in 
"executing  agreements,  which  a  court  of  equity 
will  cause  to  be  carried  into  strict  execution,  in- 
stead of  giving  damages  for  their  non-perfor- 
mance. And  in  other  instances,  a  more  extensive 
and  specific  relief  may  be  had  in  courts  of  equity, 
than  can  be  obtained  in  the  courts  of  law. 

A  suit  in  chancery  commences  by  preferring  a 
bill  to  the  lord  chancellor,  in  the  style  of  a 
petition,  '^  humbly  c'bmplaining,  sheweth  to 
'*'  your  lordship,  your  orator  A.  B.  that,"  &c. 
Sec.  setting  forth  the  circumstances  of  the  case  at 
length,  as  some  fraud,  trust,  or  hardship  ;  '^  in 
^^  tender  consideration  whereof,  and  for  that 
'^^  your  orator  is  wholly  without  remedy  at  the 
^*  common  law;"  relief  is  therefore  prayed  at 
the  chancellor's  hands,  and  also  a  process  of 
subpoena  against  the  defendant,  to  compel  him 
to  answer,  upon  oath,  to  all  the  matter  charged 
in  the  bill,  &.c.  &c. 

The  bill  jjreferred,  must  be  signed  by  counsel, 
<is  a  certificate  of  its  decency  and  propriety. 

When  the  bill  is  filed,  process  of  subpoena  is 
taken  out,  commanding  the  defendant  to  appear 
and  answer  to  the  bill,  on  pain  of  forfeiture  of 
of. 100  ;  ^and  if  he  do  not  appear  within  the  time 
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limited  by  the  rules  of  the  courts  he  is  then  said  ~ 
to  be  in  contetript.  The  consequence  of  which 
is  an  attachment.  This  is  a  writ  in  the  name  of 
a  capias,  directed  to  the  sheriff,  commanding 
him  to  attach  or  take  up  the  defendant,  and  bring 
him  into  court.  If  the  sheriff  should  return  that 
the  defendant  non  est  inventus,  i.  e.  was  not 
found,  then  an  attachment  with  proclamations 
issues.  Which  enjoins  the  sheriff  to  cause  pro- 
clamations to  be  made  throughout  the  county,  to 
summon  the  defendant,  upon  his  allegiance', 
personally  to  appear  and  answer.  If  this  writ  also 
should  be  returned  with  a  non  est  inventus^  a 
commission  of  rebellion  is  awarded  against  him, 
for  not  obeying  the  king's  proclamations,  accord- 
ino:  to  his  alle2;iance.  And  four  commissioners 
therein  named,  or  any  of  them,  are  ordered  to 
attach  him  wherever  they  find  him,  as  a  rebel  to 
the  king's  government. 

If  notwithstanding  a  non  est  inventus  be  stiH 
returned,  the  court  then  sends  a  serjeant  at  arms 
in  quest  of  him.  And  if  he  elude  the  search  of 
the  serjeant  also,  tl^n  a  sequestration  issues  to  • 
,  seize  all  his  personal  estate,  and  the  profits  of  his 
real,  and  to  detain  them,  subject  to  tlie  order  of 
the  court. 

After  an  order  of  sequestration  is  issued,  the 
plaintiff's  bill  is  to  be  taken  pro  confesso,  and  a 
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decree  to  be  made  accordingly.  And  thus  much 
if  the  defendant  abscond.  But  if  the  defc-ndant 
be  taken  in  any  stage  of  tliis  process,  he  is  trans- 
mitted to  the  fleet,  or  other  prison,  till  he  put  in 
Wis  ap})earance,  or  answer,  or  perform  what  else 
tliis  process  is  issued  to  enforce.  Il€  must  also 
clear  his  contempts  by  pacing  the  costs  which 
the  plaintiff  has  incurred  thereby. 

U  the  defendant  should  be  a  body  coj'porcrtef 
the  process  is  by  distringas,  to  destrain  them,  by 
their  goods  and  chattels,  rents  and  profits,  till 
they  shall  obey  the  summons  or  directions  of  the 
court. 

But^  if  the  defendant  be  a  peer  of  the  realm, 
the  lord  chancellor  sends  a  copy  of  the  bill  toge- 
ther with  a  ktter  missive  to  him,  to  request  his 
appearance.  If  he  neglect  to  appear,  he  may 
be  served  with  a  subpoena  ;  and  if  he  still,  con- 
tinue in  contempt,  a  sequestration  issues  out 
immediately  against  his  lands  and  goods.  The 
same  process  is  pursued  against  a  member  of  the 
house  of  commons,  except  only  that  the  lord 
cbaacellor  does  not  send  his  letter  missive  to  him. 

But  should  the  defendant  appear  regularly  and 
take  a  copy  of  the  bill,  he  is  then  to  demur ^ 
plead,  or  answer, 

A  demurrer  in  equity,  is  nearly  of  the  same 
Dature  as  a  demurrer  in  law.     It  is  an  appeal  to 
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the  judgment  of  lh«  court,  whelher  the  defen- 
dant shall  be  bound  to  answer  the  plaintifPs  bill. 
If  the  demurrer  be  overruled,  the  defendant  is 
ordered  to  answer. 

A  plcCy  may  be  either  to  the  jurisdiction, 
shewing  that  the  coujrt  has  no  cognizance  of  the 
cause  ;  or  to  the  person,  shewing  some  disability 
in  the  plaintiff,  as  by  outlawry,  excommunicalion 
and  the  like  ;  or  it  is  in  har^^  shewing  some 
^matter,  wherefore  the  plaintiff  can  demand  no 
lehef. 

In  equity  courts,  an  amwer  is  the  most  usual 
defence  that  is  made  to  the  plaintiff's  bill.  It  is 
given  in  upon  the  oath  of  a  commoner,  pi  the 
Iwnour  of  a  peer  or  peeress.  But  where  there, 
are  amicable  defendants,  their  answer  is  usually 
ttiken  without  oath,  by  consent  of  the  plaintiff. 

If  the  defendant  live  within  twenty  miles  of 
London,  his  answer  must  be  obtained  by  swear- 
ing him  before  one  of  the  masters  of  the  court. 
If  be  reside  farther  off,  there  may  be  a  com- 
mission  to  take  his  answer  in  the  country  ;  where 
tiie  commissioners  administer  to  him  the  usual 
oath.  The  answer  being  then  sealed  up,  is 
caiTied  by  one  of  the  commissioners  up  to  the 
court.  Or  it  is  sent  by  a  messenger,  who  swears 
he  received  it  from  one  of  the  commissioners,  and 
that  the  same  has  not  been  opened  or  altered' 
since  he  received  it. 
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The  answer  must  be  signed  by  counsel  and 
must  either  deny  or  confess  all  the  material  parts 
of  the  bill ;  of  it  may  confess  and  avoid  ;  that  is^ 
justify  or  palliate  the  facts.  If  none  of  this  be 
done,  the  answer  may  be  objected  to  as  insuffi- 
cient, and  the  defendant  be  compelled  to  put  in 
a  more  satisfactory  one.  In  his  answer,  the 
defendant  may  pray  to  be  dismissed  the  court ; 
but  if  he  have  any  relief  to  pray  against  the 
plaintiff,  he  must  do  it  by  an  original  bill  of  his 
own,  called  a  cross-hill. 

After  an  answer  is  put  ip,  the  plaintiff,  upon 
payment  of  costs,  may  amend  his  bill ;  either  by 
adding  new  parties  or  new  matter  ^  and  the 
defendant  is  obliged  to  answer  afresh;  to  such 
amended  bill. 

Jf  the   plaintiff    now    find   sufficient    matter 
confessed  in  the  defendant's  answer  to  ground  a 
decree  upon,  he  may  proceed  to  the  heariift:  of 
the  cause,  upon  bill  and  answer  onlv.     But  ini 
that  case,  he  must  take  the  defendant's  answer 
to  be  true  in  every  point.     Should  this  not  be  the 
Ccise,  the  plaintiff  is   then  to  reply  generally  to 
the  answer,  averring  his  bill  to  be  true,  certain, 
and  sufficient,  and  the  defendant's  answer  to  be 
the  reverse ;  which  he  is  ready  to  prove,  as  the 
cdurt  shall  award.      L'pon  which  the  defendant 
2  G  2 
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rejoins,  averring  the  like  on  his  side,  which  is 
joining  issue  upon  the  facts  in  dispute. 

The  next  step  is  to  prove  these  facts ;  which 
is  done  by  examining  witnesses,  and  taking  their 
depositions  in  writing.  The  witnesses  near 
TiOndon  are  examined  at  an  office  appointed  ;  and 
•tliose  in  the  country,  by  commissioners. 

When  all  the  witnesses  are  examined,  the 
depositions  may  be  published.  After  which, 
they  are  opened  for.  the  inspection  of  ail  the 
parties,  and  copies  may  be  taken.  The  cause 
is  now  ripe  to  be  set  down  for  hearing;  which 
may  be  done  at  the  procurement  of  the  plaintiff 
or  defendant,  before  either  the  lord  chancellor, 
or  the  master  of  tha  rolls^-  according  to,  the 
direction  of  the  clerk  in  court,  the  nature  of  the 
suit,  and  the  arrear  of  causes  depending  before 
each. 

The  decrees  of  the  master  of  the  rolls  are  valid, 
but  subject  to  be  discharged  or  altered,  by  the 
chancellor,  and  cannot  be  enrolled  tiU  they  are 
signed  by  his  lordship,  . 

The  method  of  hearing  causes  in  court  is  this  : 
the  parties  on  both  sides  appearing  by  their 
counsel,  the  plaintiff's  bill  is  first  opened,  and 
the  defendant's  also  by  the  junior  counsel  on  each 
side  After  which  the  plaintiff's  leading  counsel 
state    the  case,   the  matters  in  issue,    and  the 
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points  of  equity  arising  thereon.  Then  siicli 
depositions  as  are  called  for  by  the  plain tilF  are 
read  by  one  of  the  six  clerks;  and  the  plaintiff 
may  also  read  any  part  of  the  defendant's  answer ; 
and  after  this,  the  rest  of  his  counsel  proceed  to 
make  their  observations  and  aiguments.  The 
defendant's  counsel  then  goes  through  the  same 
process  for  him,  except  that  they  may  not  read 
any  part  of  his  answer.  And  the  counsel  for  the 
plaintiff  are  heard  in  reply.  The  court  then 
pronounces  the  r/fcref,  adjusting  every  point  in 
debate  according  to  equity  and  good  conscience. 

If  either  party  think  himself  injured  by  the 
decree,  he  may  petition  the  court  for  a  rehearing^ , 
But  the  petition  must  be  signed  by  two  respect- 
able counsel,  certifying  that  it  is  their  opinion 
that  the  cause  is  proper  to  be  reheard.  But  after 
the  decree  is  once  signed  and  enrolled,  it  cannot 
be  reheard  or  rectified,  but  by  a  bill  of  review,  or 
by  appeal  to  the  house  of  lords. 

A  bill  of  review  m^Y  he  had  upon  apparent 
error  in  judgment  appearing  upon  the  ftice  of 
the  decree;  or  by  special  leave  of  the  court, 
upon  oatli  made  of  the  discovery  of  new  matter, 
or  evidence  which  could  not  be  possibly  had  or 
used  at  the  time  when  the  decree  passed.  But 
the  dernier  resort  of  the  party  who  thinks  himself 
aggrieved,  is  an  appeal   to  the  house  of  lords. 
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This  is  effected  by  petition  to  that  high  courts 
aiid  not  by  zorit  of  error.  But  no  7ww  evidence 
is  admitted  in  the  house  of  lords,  upon  any 
account. 
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CHAPTER  XXVIII. 
Of    PUNISHMENT, 

I^ET  US  now  enquire  into  the  nature  of  crimes 
and  their  punishment.  In  the  preceding  chapr- 
ters,  those  offences  have  been  considered  which 
arise  between  man  and  man.  The  discussion  of. 
the  present  chapter  relates  to  the  criminal  law,, 
or  pleas  of  the  crown.  The  king  is  the  proper 
prosecutor  for  every  public  offence  ;  because, 
as  the  collective  dignity  of  the  community 
centres  in  his  Majesty,  he  is  supposed  to  be 
personally  injured  whenever  any  member  of  the 
body  politic  suffers. 

A  crime,  is  an  act  committed  or  omitted  in; 
breach  of  a  public  law,  which  either  forbids  or 
commands  it. 

A  misdemeanor,  is  a  term  of  milder  import, 
and  signifies  any  indictable  offence  which  does 
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not  amount  to  felony^  such  as  perjury,  battery, 
libels,  conspiracies,  &c. 

Laws,  for  the  punishment  of  those  who  com- 
mit any  crime,  are  necessarily  enacted  for  the 
good  govermnent  and  security  of  tlie  state  ;  and 
such  laws  being  once  made  by  the  supreme 
authority  for  the  regulation  of  the  conduct  of 
the  whole  community,  it  is  expedient  that  the 
chief  magistrate  should  be  armed  with  the 
power  of  enforcing  them.  "  He  beareth  not  the 
"  sword  in  vain  ;  for  he  is  the  minister  of  God, 
*'  a  revenger  to  execute  wrath  upon  him  that 
"  doeth  evil."  And  punishments  have  been 
devised,  denounced,  and  inflicted  by  human  laws, 
in, consequence  of  the  disobedience  of  those  who 
have  been  guilty  of  such  outrages  as,  if  permitted 
with  impunity,  would  soon  loosen  all  the  bands^ 
of  society. 

Human  punishment  may  be  considered  with 
regard  to  its  power,  end,  and  measure. 

With  respect  to  the  power  or  right  of  the 
legislature  to  inflict  punishment:  any  one  must 
«ee  the  mischief  that  would  arise  if  men  were 
allowed  to  redress  their  own  grievances.  But  no 
man  being  a  proper  judge  in  his  own  case,  the 
ppwer  of  enacting  punishment  is  with  the  strictest 
justice  transferred  from  individuals  to  the  sove- 
reign authority ;    and  thereby  one  of  the  evil&<, 
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which  civil  government  was  intended  to  remedy, 
is  prevented. 

The  justice  of  human  punishment  can  origi- 
nalli/  be  maintained  on  no  other  principles  than 
those  of  the  law  of  nature,  which  authorize  every 
man   to  secure  himself  against  the   assaults   of 
others.     But  with  regard  to  the  particular  mode 
of  punishment  which  may  be  thought  best  calcu- 
lated   to  defend   every   individual   in  his   civH 
capacity  from   injury,  that  must  be  left  to  the 
wisdom  and  determination  of  the  supreme  legis- 
lative  authority.*      And  it  is   in  vain   for  any 
criminal  to  say  that  this  or  that  penalty  is  too 
severe  for  his  crime;    for  it  is  a  maxim  of  the 
constitution,   that  every  man  is  consenting  ex- 
pressly  or  impliedly  to   every  act  of  the  legis- 
lature.    The  criminal  code,  therefore,  is  a  con- 
stituent part  of  that  original  contract  into  which 
every  man  enters  when  he  first  becomes  a  mem- 
ber of  society ;  and  was  intended  to  contribute  to 
his  personal   safety  and  happiness,  till  his  own 
folly  brought  down  its  terrible  vengca^ice  upon 
his  head. 

As  to  the  end  of  human  punishment :  it  is  not 
inflicted  by  way  of  revenge ;  for  that  would  be 
to  usurp  the  prerogative  of  God,  to  whom  only 

*  See  Gisborne's  Moral  Philcsophj>chap.  xi. 
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\^ngcance  bclongeth.  Neither  is  it  awarded  to 
make  an  atonement.  For  every  wilful  violation 
of  human  laws  that  are  not  contraiy  to  revelation, 
is  a  breach  of  the  moral  law;  and  no  human 
suffering  can  remove  the  guilt  of  the  offender  or 
make  zchole  the  law  which  he  has  broken.  Suf- 
fering is  the  eff'ect  of  transgression.  Now  it  is 
absolutely  impossible  that  an  effect  should  destroy 
the  cause  which  produced  ir.  No  length  of 
confinement  of  a  debldr,  for  instance,  will  dis- 
charge the  debt  which  he  owes.  In  short,  it  is 
from  the  scriptures  alone  that  we  learn  how  sin 
can  be  pardoned  consistently  with  the  divine 
attributes  and  government.* 

^Tbe  sole  design,  then,  of  the  legislature  in 
enacting  punishments,  is  to  prevent  the  commis- 
sion of  the  same  crimes  in  future.  This  is 
effected  in  three  ways:  either  by  the  amendment 
of  the  offender  himself,  in  suffering  corporal 
punishments,  such  as  ^exile,  fines,  imprison- 
i  ments,  and  the  like;  or  by  the  deterring  of 
others  by  the  dread  of  example,  which  giv^es 
rise  to  all  ignominious  and  open  punishments ; 
or  by  depriving  the  criminal  of  the  power  of 
doing   farther  mischief,  which  is  accomplished 

'  •  Rom.  ch.  iii,  ver.  20—26.     1  Peter,  cb.  iii.  vcr,  18.     See 
also  Butler's  Analogy,  part  2,  ch»  v^ 
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either  by  death,  perpetual  imprisonment,  or 
banishment  for  life.  These,  however,  very  sel- 
dom are,  and  ought  never  to  be  inflicted  but 
when  the  offender  appears  incorrigible.  3ut  if 
upon  his  trial,  various  circumstances  lead  to  a 
fair  conclusion  that  there  is  no  hope  of  his 
amendment,  it  would  be  injustice  to  the  public 
to  delay  any  longer  the  heaviest  punishment  of 
such  a  criminal. 

With  respect  to  the  measure  of  human  punish- 
ments ;  this  must  be  left  to  the  wisdom  and 
discretion  of  the  legislature,  to  enact  such  penal- 
ties as  are  warranted  by  the  laws  of  nature  and 
society.  They  should  be  such  as  seem  best 
adapted  to  answer  the  end  of  preventing  futufe 


transgression. 


The  law  of  retaliation  is  not  a  proper  mode  of 
punishment;  because  in  various  instances  it 
would  be  more  than  a  compensation  ;  as  if  a 
court  were  to  award  a  peasant  to  strike  a  wo6/e- 
man  who  had  struck  him.  In  some  cases  it  would 
not  be  adequate  to  the  offence  ;  as  if  a  man  were 
sentenced  to  lose  one  of  his  eyes,  who  had  put 
out  the  only  eye  of  his  neighbour.  And  in  other 
instances  it  is  impossible  to  apply  it ;  as  in  the 
cases  of  theft,  defamation,  forgery,  &c.  &c. 

There  are  some  general  principles  to  be  re- 
garded in  allotting  a  punishment  which  shall  be 
adequate  to  the  oiFence, 
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It  is  necessary  to  attend  to  the  object  of  an 
injttty  ;  to  the  violence  of  passion  or  temptation 
tvith  "vrhieh  it  was  committed ;  to  the  age, 
education,  and  character  of  the  offender ;  with 
a  yariety  of  other  circumstances  which  may 
extenuate  or  aggravate  the  commission  of  a 
crime;  and  must  point  out  all  the  measure  of 
punishment. 

As  punishments,  then,  afe  chiefly  intended 
lor  the  prevention  of  future  crimes,  it  follows, 
that  those  offences  should  be  most  severely  pu- 
nished which  are  most  destructive  of  the  public 
safety  and  happiness ;  and  which  a  man  has  the 
most  frequent  and  easy  opportunity  of  commit- 
ting. Hence,  it  is  in  more  cases  capital,  foif  a 
servant  to  rob  his  master  than  for  a  stranger.  So 
to  steal  any  trifle  from  one's  person,  pr/roie/y,  of 
the  value  of  tzcelve-pence,  is  made  capital ;  but 
to  carry  off  a  load  of  com  from  an  open  field,  is 
punished  on^y  with  transportation.  . 

Great  severity  in  the  punishment  of  crimes, 
is  thought  by  many  wise  men  to  defeat  its  osfo. 
end.  They  are  of  opinion,  that  crimes  are 
more  effectually  prerented  by  the  certaintif^ 
than  by  the  severity^  of  punishment. ,  Because 
where  the  severity  of  laws  is  very  great,  the 
execution  of  them  is  hindered  by  the  public. 
2h 
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humanity.  A  feeling  man  will  decline  to  prose- 
cute, where  he  thinks  the  conviction  would  be 
followed  by  excessive  punishment ;  and  a  mer- 
ciful prince,  under  similar  circumstances,  will 
be  often  constrained  to  pardon  the  criminal^  or 
dispense  with  a  part  of  the  sentence  of  the  law. 
Hence  it  is  often  objected  that  the  English 
criminal  code  is  too  sanguinary.  -Perhaps  it 
would  be  more  correct  to  say,  that  its  provisions 
too  frequently  inflict  the  penalty  of  death  upon 
offenders :  in  other  words,  that  the  punishment 
is  too  often  disproportioiicd  to  the  offence.  The 
term  sanguinary  seems  improper,  as  implying 
oppression,  tyranny,  and  revenge  ;  yet  undoubt- 
edly, whenever  the  legislature  has  enacted  the 
punishment  of  death,  it  has  done  it  principally 
with  the  view  of  preventing  the  future  com- 
mission of  the  particular  crime  ;  and  not  of 
exercising  an  inhuman  cruelty.  1^^  therefore, 
the  end  of  such  punishment  be  not  fully  answer- 
ed, the  fact  only  proves  the  incorrigible  depra- 
vity of  those  unhappy  creatures,  who  cannot 
be  restrained  by  the  dread  even  of  an  igno- 
minious death.  Besides,  although  so  many 
offences  are  made  capital ;  it  is  certain,  that 
comparitively  few  executions  take  place,  since 
the  far  greater  part  of  capital  convicts  receive  a 
conditional  pardon.    But,  it  will  be  said,  ^^does 


puNrsrrMENT.  363 


'^  not/ this  very  circumstance  prove  that  the 
''  seventy  of  the  law  defeats  its  own  end,  by 
*^  occasioning  an  indeterminate  relaxation  of  its 
**  application  ?  Are  not  men  of  depraved  morals 
'' induced  to  offend  the  laws,  when  they  consi- 
*'  der  the  probability  that  they  shall  escape  their 
*'  utmost  severity  ?  Jf  you  would  then  prc- 
^'  vent  the  commission  of  crimes,  either  abolish 
"  the  penalty  of  death,  or,  let  it  or  a  more 
"  lenient  punishment,  be  certainly  inflicted. 
"  The  certainty  of  suffering  even  a  mihier  pu- 
"  nishment  will  deter  men  from  breaking  the  laws 
"  much  more  effectually  than  the  sentence  of 
"  death,  which  loses^  half  its  terrors,  through  the 
"  uncertainty  of  its  execution."  It  must  be 
confessed  that  this  is  specious,  but  we  doubt 
whether  it  be  solid  reasoning.  Is  it  a  fact,  that 
the  certainty  of  punishment  does  in  general  deter 
men  from  sinning  ?  On  the  contrary,  do  they 
not  presumptiously  go  on  filling  up  the  measure 
of  their  iniquities,  more  from  the  delusive  hope 
of  escaping  detect  ion,  than  refrain  from  itthrouo"h 
the  dread  of  suffering?  When  sin  is  once 
conceived,  it  operates  in  deluding  the  mind. 
Men  are  "  hardened  through  the  deceitfidness  of 
^'  sin."  .  But,  unless  the  certainty  of  any  specific 
punishment  can  be  proved  to  be  a  certain  pre- 
vention of  any  particular  crime,  of  sheep  steal- 
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ing,  for  instance,  in  all  persons,  llu;  remedy  is 
absolutely  inadmissible.  For  it  would  preckide 
tbat  discretion  which  every  British  jiulge  ought 
io  have,  and  which  he  never  fails  to  exercise  in 
respiting  according  to  the  age,  the  character, 
and  other  circumstances  of  the  criminal,  the 
sentence  he  has  been  obliged  to  pass.  But  what 
i»  worse,  this  certainty/  of  punishment,  at  oncQ 
pljicks  out  the  most  brilliant  jewel  in  the  royal 
dia{Jena-^th<J  prerogative  of  mercy!  If,  how 
ever,  it  should  be  said,  that  this  is  not  intended ; 
lli«i?  w^iat  becomes  of  the  certainty  of  punish* 
mentJ  Will  not  the  sheep-stealer,  the  horw- 
sjcaler,  and  other  criminals,  deceive  thcmsolves 
with  the  hope,  that  although  they  may  perhaps 
be  convicted,  yei  they  shall  be  recommended^ 
by  a  feeling  jury,  or  a  compassionate  jndge,  to 
the  royal  favour,  aiwi  so  escape  punishment  alto« 
gather  ?  Is  it  not  an  undeniable  fact,  that  a, 
great  part  even  of  those  unhappy  convicts  who 
end  their  shameful  lives  upon  the  gallows,  deny 
their  guilt,  with  the  halter  round  their  necks, 
from  a  delusive  Jiope  of  the  arrival  of  a  pardon, 
or  reprieve  ? 

If,  then,  the  exeeuliou  of  any  punishment 
were  made  certain^  it.  would  be  impossible  for 
the  sovereign  to  fulfil  a  mat<5 rial , part  of  hia 
coronation  oath,  which  enjoins  him  to," execute 
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'*' judi^ment  in  mercj."  But  where  is  the  sub- 
ject who  would  carry  his  speculations  thus  far  ? 
When  tlie  popular  Lord  Russcl  denied  tlie 
king's  prerogative  to  remit  the  ignominious  part 
of  the  sentence  against  Lord  Stafford,  he  surely 
was  iiifluenced  more  by  a  misguided  zeal,  than 
a  sound  judgment.  Nor  did  he  foresee  that  the 
king  would  so  soon  have  occasion  to  observe, 
^^  that  his  lordship  would  now  find  he  was  pos- 
*^  sessed  of  that  prerogative,  wliich  in  the  case 
«  ofXord  Stafford  he  had  denied  him."* 

It  is  trucy  that  Sir  William  Blackstone  in  his 
luminous  commentaries^  most  unequivocally  con- 
demns the  severity  of  our  criminal  code  ;  but  it 
is  equally  certain  that  the  practice  of  inflicting 
capital  punishments  is  justified  by  the  great  and 
excellent  Sir  Matthew  Hale.  They,  therefore, 
who  arc  of  opinion  that  the  English  criminal  law 
cannot  be  too  severely  reprobated,  ought  to 
reflect  that  the  wisest  men,  the  profoundest  law- 
yers, the  most  exemplary  christians  have  and 
jstill  do  difiei  in  opinion  on  this  very  delicate  and 
difficult  subject.  • 


*  Hume's  Reign  of  Charles  11, 
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CHAPTER  XXIX. 
,  Of    HOMICIDE, 

Notwithstanding  it  has  been  already  stated 
that  a  specification  of  different  crimes  fall  not 
within  the  limits  allotted  to  this  work  ;  the  sub- 
ject of  the  present  chapter  is  introduced  as  afford- 
ing a  favourable  opportunity  of  bearing  our 
public,  though  feeble,  testimony  against  those 
species  of  homicide  which  the  laws  of  honour  jsmd 
custom  sanction  rather  than  reprobate. 

The  greatest  crime  that  can  possibly  be  com- 
mitted against  the  pcrso?is  of  any  of  the  king's 
liege  subjects,  is  the  wilful  taking  away  of  that 
life  which  is  the  immediate  gift  of  God.  A  man 
has  no  right  to  destroy  his  own  life;  much  less 
i^  he  authorized  to  deprive  his  neighbour  of  his  ; 
except  when  under  certain  circumstances  he  is 
either  permitted  or  commanded  to  do  so  by  the 
laws  of  nature  or  revelation.  But  as  the  best 
action  may  be  nullified  by  the  unworthy  motive 
from  which  it  originated ;  so  even  the  killing  of 
a  fellow  creature  is  an  act  altogether  innocent,  if 
there  be  a  total  absence  of  all  malicious  intention 
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or  premeditated  design.  The  laws  of  England, 
therefore,  with  their  usual  regard  io  reason  and 
revelation^  very  properly  contemplate  homicide 
in  three  points  of  view ;  viz.  as  justifiable, 
excusable,  and  felonious. 

Homicide,  imports  in  law,  the  killing  of  an^ 
human  being. 

Justijiabh  homicide  is  of  various  kinds.  It 
may  be  such  as  arises -from  some  unavoidable 
necessiii/,  without  the  consent  of  the  will  of  the 
person  killing,  and  is  therefore  witliout  any 
blame.  As,  when  the  law  requires  it^  one,  by. 
virtae  of  his  office,  puts  another  to  death. 
Again,  homicide  is  justifiable  when  it  is  com- 
mitted to  advance  the  public  justice  ;  as  when 
an  officer  in  the  execution  of  his  office,  either  in 
a  civil  or  criminal  case,  kills  a  man  who  resists 
bira.  So,  likewise,  if  a  man  be  killed  m 
attempting  io  commit  a  robbery,  or  in  breaking 
open  a  house  in  the  night  titne,  the  slayer 
commits  only  a  justifiable  homicide;  and  the 
law  considers  that  he  has  done  a  commendable 
rather  than  a  blaraeable  act.  Indeed  it  is  a 
constitutional  maxim,  that  one  may  lawfully  kill 
another  who  forcibly  attempts  to  commit  any 
crime  that  is  punishable  with  death. 

Excusable  homicide  is  of  two  sorts;   either  by 
misadventure^  or  upon  a  principle  of  self-defence. 
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Homicide  by  misadventure ^  is  where  one  in 
doing  a  lawful  act  kills  another  without  any 
intention  of  hurting  him.  As  if  a  parent j  or 
master,  or  an  officer,  in  moderately  correcting  a 
child,  apprentice,  or  a  soldier,  happen  to  occa- 
sion his  death,  it  is  only  a  misadventure ,  because 
the  act  of  moderate  correction  is  lawful.  But 
neither  the  manner,  nor  instrument,  nor  measure 
of  the  correction  must  exceed  the  bounds  of 
moderation  and  reason ;  otherwise,  if  death ' 
ensue,  it  will  be  murder,  or  manslaughter  at  the 
least,  according  to  circumstances. 

Homicide  in  self-defence,  is  that  whereby  a 
man  by  killing  his  assailant,  may  protect  himself 
from  assault,  in  the  course  of  a  sudden  quarrel. 
This  is  what  the  law  terms  chance-Jiiedley^  or  a 
casual  affray.  But  if  both  parties  be  actually 
combating  at  the  time  when  the  mortal  stroke  is 
glyen,  then  the  slayer  is  guilty  of  manslaughter. 
So  that  to  constitute  a  homicide  in  self-defence^ 
it  must  appear  that  the  slayer  had  no  other 
possible  means  of  saving  his  own  life  but  by 
killing  his  antagonist. 

Felonious  homicide,  is  the  killing  of  any 
human  creature  without  justification  or  excuse. 
This  may  be  done  either  by  destroying  one^s 
self  or^  another. 

A  felo  de  sf ,  or  self-murderer,  is  one  who 
deliberately  puts  an  end  to  his  own  life ;  or  com- 
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IB  its  any  vjilaniful  act,  the  consequence  of  whiob 
is  his  own  death  ;  a&  if  in  maliciously  shooting, 
at  another,  the  gmi  burst  and  kill  him. 

Suicide  admits  of  accessories  ;  as  if  one  per- 
suade another  to  kill  himself,  and  he  <lo  so,  the 
adviser  is  guilty  of  murder. 

Wilful  suicide  is  the  most  heinous  crime  that 
a  man  caji  possibly  commit.  For  the  same  rebel* 
lious  act  by  which  he  invades  tlie  prerogative  of 
the  Almighty,  instantly  cuts  him  off  from  all  pos- 
sibility of  repentance,  and  hurries  him  uncalled 
before  his  offendetl  God, 


*^  Dreadful  attempt  \ 


Just  recking  from  self-slaughter,  in  a  rage 
To  rush  into  the  presence  of  our  Judge ; 
As  if  we  challenged  him  to  do  his  wor«t. 
And  matterM  not  his  wrath."* 

Bat  suicide  is  also  a  crime  against  the  king^. 
who  has  an  interest  in  the  life  of  every  one  of 
bis  subjects.  The  law  of  England,  therefore, 
has  annexed  such  punishment  to  this  horrid 
crime,  as  the  nature  of  the  case  admits.  He 
who  is  guilty  of  it,  has  indeed  removed  his  con^- 
kcioMS  parth^yond  the  reach  of  human  power; 

*  Slair's  Grave. 
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wiich  can,  however,  act  upon  Lis  reputation 
and  property.  To  affect  the  former,  therefore, 
the  law  directs  that  the  dead  body  shall  'have  an* 
ignominious  burial,  by  being  interred  in  the 
king's  highway,  with  a  stake  driven  through  it. 
And  with  respect  to  his  property  ;  all  his  goods- 
find  chattels  shall  he  forfeited  to  the  king.  The 
end  of  the  law  in  inflicting  this  d(  gradation  and 
confiscation,  so  well  calculrited  to  restrain  any 
one  who  regards  his  own  character  or  the  inter- 
ests of  his  family,  i'rom  committing  so  dreadful 
a  crime,  is  alniost  wholly  defeated  by  the  too^ 
common  prac  tice  of  juries  in  returning  verdicts 
of  lunacy ;  when  the  evidence  is  far  from  justi- 
fying such  a  decision.  Before  a  jury  give  a 
verdict  of  lunacy,  they  should  will  consider, 
whether,  if  the  deceased  liad  in  the  same  state 
of  mind  killed  another  instead  of  himself,  tlie 
evidence  before  them  would  have  obliged  them 
»o  acquit  him  of  zdlful  murder.  It  is,  indeed, 
a  common  notion,  that  none  but  a  madman  would 
have  destroyed  himself.  But  surely  this  sort  of 
reasoning  is  very  absurd :  for  is  not  the  drunkard 
mad,  who  wastes  his  time  and  property  ;  who, 
by  stupifying  his  senses  and  enervating  his 
body,  commits  a  kind  of  lingering  suicide;  whoj 
although  he  is  positively  assured  that  no  drunk- 
ard cfi/i  enter  into  the  kingdom  of  heaven,  still 
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deliberately  persists  in  liis  sin  ?  Is  not  the  adul- 
ttrer  mad,  who,  in  defiance  of  the  plainest 
dictates  of  reason,  and  of  the  importunate  remon- 
strances of  conscience,  dares  to  violate  the  wife 
even  of  his  most  intimate  friend,  notwithstanding 
the  alarming  truth  is  constantly  sounded  in  his 
cars,  that  "  whoremongers  and  adulterers  God 
*^  will  judge  ?"  Yet,  who  thinks  of  extenuating 
the  guilt  of  either  on  the  ground  oi  liniacff^^ 

A  mistaken  tenderness  for  the  relatires  of  the 
deceased,  and  an  unwillingness  to  deprive  them 
of  his  property  by  tlieir  verdict,  doubtless  somc- 
<imes  bias  the  conduct  of  a  coroner  and  his  jury. 
J^ut  they  have  nothing  to  do  with  conseque7ices, 
and  no  consideration  ought  to  come  in  coiripe- 
iition  with  the  solemn  obligation  of  their  oath  ; 
which  requires  the  jury  to  give  a  verdict  accord- 
ing  to  the  evidence. 

The  other  species  of  criminal  homicide,  is  that 
of  killing  another  person ;  and  this  is  divided 
into  manslaughter  and  murder. 

Manslaughter,  is  defined  to  be,  ^^  the  unlawful 
"  killing  of  another  without  malice  cither  ex- 
^'  pressed  or  implied;  which  may  be  either 
^*  voluntarily  upon  a  sudden  heat;  or  involun- 
'^  tarily,  but  in  the  commission  of  an  unlawful 
''  act:" 
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If  upon  a  sudden  quarrel  two  persons  fight, 
and  oae  of  (bera  kill  the  othet;  or  if  npou  such 
occasion- they  go  out  into  a  field  and  fight,  this 
being  one  continued  act,  the  killing  is  voluntary 
manslaughter.  But  if  in  either  case  tliere  be 
sufficient  cooling  timt  for  the  passions  to  subside 
and  reason  to  interpose,  and  the  person  provoked 
afterwards  kill  hi.^  adversary,  then  he  is  guilty 
of  raurder.  So  if  two  men  deliberately  agree  to 
fight  for  a  wageify  and  one  of  Ihemi  kill  the  other, 
it  is  murder ;  because  the  act  of  going  out  to 
fight  for  a  "svager,  was  in  itself  unluzcfuL 

Yet,  in  contempt  of  all  law,  the  brutal  custom 
o( pugilism  is  daily  practised  amongst  us.  Even 
the  magistracy  itstdf  is  openly  insulted  by  the 
previous  notice  of  these  murderous  combats, 
which  is  given  in  the  public  newspapers;  the 
editors  of  which,  by  disgracing  their  columns 
■with  a  disgusting  minuteness  of  detail  after  the 
battle  is  over,  give  a  lamentable  proof  of  their 
own  vitiated  taste  and  feelings  ;  and  thus  prosti- 
tute the  liberty  of  the  press,  to  the  great  injury 
of  the  public  morals.  Pugilism  is  a  science 
which  might  have  been  very  suitably  displayed 
in  a  Roman  amphitheatre  befce  an  assemblage  of 
Heathen  spectators  ;  but  is  surely  a  disgraceful 
practice  in  a  christian  country.  The  laws  no 
doubt   are    sufficient  to  restrain  these    daring 
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offenders  against  public  order,  were  there  not  a 
culpable  remissness  in  enforcing  them.* 

Involuntary  manslaughter  differs  from  homi- 
cide excusable  by  misadventure.  The  latter 
always  happens  in  consequence  of  a  lawful  act ; 
but  the  former,  in  the  commission  of  one  that  is 
unlawful.  The  crime  of  manslaughter  amounts 
to  felony,  but  within  the  benefit  of  clergy;  and 
the  offender  is  punished  vTith  fine  and  forfeiture 
of  all  his  goods  and  chattels. 

The  lesral  definition  of  the  horrible  crime  of 

o 

murder  \s,  "  when  a  person  of  sound  memory 
''  and  discretion,  unlawfully  killelh  any  reason- 
"  able  creature  in  being,  and  under  the  king's 
*'  peace,  with  malice  afojpetliought,  <jither  ex- 
^^'  press  or  implied." 

The  unlawful  killing  may  take  place  by  poi- 
soning, starving,  striking,  drowning,  or  by  any 


♦  The  magistrates  of  the  cownty  of  Cambridge  rery  laudably 
passed  certain  resolutions  at  the  last  Christmas  quarter  sessions,  to 
prevent  the  disgraceful  practice  of  prize-fighting.  Mr.  justice 
Grose,  in  his  charge  to  the  grand  jury  at  the  last  Lent  assizes, 
highly  commended  their  conduct,  and  called  upon  the  public  ia 
jjeneral  to  assist  them  in  their  endeavours  ;  and  obsenred,  that  if 
after  such  notice  any  persons  should  abet  such  practices,  they 
would  on  conviction  be  liable  to  twelve  months  imprisonment. 

Cambridge  Chronicle,  Maich  J9tb,  1^08 
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Other  means  by  which  death  may  be  vvilfi^lly 
inflicted  on  a  human  creature.  A  man  may  be 
guilty  of  murder  although  he  strike  no  blow  nor 
primarily  intend  the  death  of  another ;  as  if  a 
parish  officer  should  shift  a  pauper  from  parish 
to  parish  till  he  dies  for  want  of  food  and  proper 
care.  But  to  constitute  any  killing  imirder^  il  is 
necessary  that  the  party  die  within  a  year  and  a 
day  after  the  cause  of  the  death  was  administered. 

The  grand  criterion,  however,  which  distin- 
guishes murder  from  all  other  killings  is,  that 
the  killing  must  be  committed  with  malice  afore- 
iJiought ;  and  this  in  law  may  be  eithtr  express 
or  implied. 

Express  malice,  iafewhen  one  kills  another  willi 
deliberate  design  ;  which  design  is  evidenced  by 
some  overt  act,  as  lying  in  wait,  antecedent 
threats,  former  grudges,  and  concerted  schemes 
to  accomplish  his  diabolical  purpose. 

Deliberate  dudling  falls  under  this  description 
©f  express  malice.  And  the  law  of  England  has 
justly  fixed  the  crime  and  punishment  of  murder 
upon  both  the  principals  and  accessories  of  this 
unchristian  practice.  Nothing  more  is  necessary 
with  us  to  clieck  this  daring  violation  of  all  law,. 
human  and  divine,  than  the  same  firmness  and 
integrity  on  the  trial  of  a  duellist,  which  so 
eminently  distinguish  tm  English  jury  upon  all 
other  occasiofts. 


HOMICIDE.  S75 

Perhaps  it  will  be  asked,  what  are  men' of 
ho'iiour  to  do,  if  they  must  not  appeal  to  tiie 
pistol  ajid  the  sword  ?  The  answer  is  obvious  : 
if  one  gentleman  have  offended  another,  he 
eaonot  give  a  more  indisputable  proof  of  genuine 
courage,  than  by  making  a  frank  acknowledge 
racnt  of  his  fault  and  asking  forgiveness  of  the 
injured  party.  On  the  other  hand,  if  he  have 
received  an  affront,  he  ought  freely  to  forgive, 
as  he  hopes  to  be  forgiven  of  God.  "  The 
'*  discretion  of  a  man  deferreth  his  anger  ;  and  it 
'*^  is  his  glory  to  pass  over  a  transgression."  But 
if  either  party  madly  aggravate  the  matter  by 
sending  a  challenge  to  fight^  the  other  must  not 
be  a  partaker  of  his  sin,  if  he  would  "  obey  God 
*'  rather  than  men." 

Still  it  will  be  said,  that  a  military  or  naval 
officer  at  least  must  not  decline  a  challenge  if  he 
would  maintain  the  character  of  a  man  of  courage. 
But  is  it  not  insulting  the  loyalty  and  good  sense 
of  the  brave  defenders  of  our  laws,  even  to 
imagine  that  they,  of  all  men,  must  violate  them 
to  preserve  their  honour;  since  the  king  has 
expressly  forbidden  any  military  man  to  send  a 
challenge  to  fight  a  duel,  upon  pain  of  being 
cashiered,  if  an  officer;  and  of  suffering  corporal 
punishment,  if  a  non-commissioned  officer  or 
private  soldier  I    Nor  ought  any  officer  or  soldier 
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to   upbraid   another   for    refusing   a   challenge, 
whom  his  Majesty  positively  declares  he  considers 
as  having  only. acted  in  obedience  to  his  royal 
orders,    and"  fully  acquits  of  any  disgrace  that 
may  be  attached  to  his  conduct/-'*     Besides,  what 
necessary  connexion  is  there  between  the  fool-- 
hardiness  of  one  whorisques  the  eternal  perdition 
of  his   neighbour   and   himself  in    an  unlawful 
combat,  and  the  patriotic  bravery  oF  him  who, 
when  c/m/j/  calls,  boldly  engages  the   enemy  of- 
his  king  and  country  ?    No  one  will  dispute  the 
bravery  of  the  excellent  colonel  Gardiner,  who 
was  slain  at  the  battle  of  Preston  Pans,  in  the 
rebellion    in    1745.     Yet,    he   once   rejected   a- 
challenge  with  this  dignified  remark :    "  I  fear 
^*  sinning,  though  you  know  I  do  not  fear  figlit- 
'*  ing."+    The  fact  is,  that  fighting  a  duel  is  sa 
far  from  being  a  proof  of  a  man's  possessing  true 
courage,    that   it   is   an   infallible   mark    of  his 
cowardice.     For  he  is  influenced  by    ''  the  fear 
*'  of  man,"  whose  praise  he  loveth  more  than  the 
praise  of  God. 

It  is  also  murder  by  express  malice,  if  a  master 
or  teacher  upon  a  sudden  provocation  beat  his 

*  See.ArliclesofWar,  sec.  vii, 

^  See  Doddridge's  Life  of  Colonel  Gardiner;— an  intaresting 
piece  of  biography,  which  is  wortiiy  the  perusal  of  every  officer  in. 
the  army  and  navy. 
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servant  or  scholar  in  a  cruel  and  unusual  manner 
so  that  he  dies,  although  the  offender  did  not 
intend  his  death  ;  because  such  cruelty  indicates 
a  malignity  of  heart. 

Implied  malice,  is  where  a  man  wilfully  poisons 
another.  The  law  presumes  that  such  a  delibe- 
rate act  could  arise  only  from  malice,  although 
no  particular  enmity  can  be  proved.  So  also  if 
one,  knowing  the  authority  of  an  officer  of 
jjistice,  kill  him  in  the  execution  of  his  office,  the 
law  will  imply  malice,  and  consider  the  slayer 
guilty  of  murder. 

Wilh  respect  to  the  punishment  of  murder: 
the  law  directs,  that  immediately  upon  convic- 
tion^, the  judge  shall  pronounce  j.ndgment,  unless 
he  see  cause  to  defer  it.  In  passing  sentence,  he 
is  to  direct  the  crimifial  to  be  executed  on  the 
next  day  but  one  (unless  the  same  should  be  Sun- 
day, and  then  on  the  Monday  following),  and 
thai  his  body  be  delivered  to  llie  surgeons,  to  be 
dissected  and  anatomized.  The  judge  may  also, 
at  his  discretion,  direct  the  hansrinsr  of  the  body 
'in  chains,  by  a  special  order  to  the  sheriff;  but 
this  forms  no  part  of  the  sentence  of  the  law. 

After  sentence,  the  maleHictor  is   to  be  kept 
alone  in  prison;  and  the  short  remainder  of  his 
forfeited  h'fc  sustained  with  only  bread  and  water. 
2  I  2 
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Tlie  judge,  however,  has  the  power  of  respiting 
the  execution,  and  relaxing  the  other  provisions 
of  the  law,  upon  good  and  sufficient  grounds. 

Peiit-t/easo}i,  is  also  a  species  of  murder,  and 
happens  either  when  a  servant  kills  his  master ;  a 
wife,  her  husband;  or  a  clergyman  his  bishop;  to 
whom  they  respectively  owe  faith  and  obedience. 

To   convict   any   one    of  petit-treason,    two 
witnesses  are  necessary ;  but  one  is  sufficient  to 
prove  the  murder.     A  person  convicted  of  petit- - 
treason,  is  sentenced  to  be  drawn  upon  a  hurdle, 
hanged,  and  dissected. 
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CHAPTER  XXX. 

Of  COURTS   of  CRIMINAL 
JURISDICTION. 

JLiiE  criminal  law  of  England,-  we  have  observed, 
is  not  vindictive,  but  merciful.  It  acts,  indeed, 
with  a  promptness,  upon  conviction,  that  is 
calculated  to  exhibit  an  awful  example;  but  it. 
also  manifests  great  tenderness  and  compassion  by 
providing  for  the  prevention  of  crimes.  Like  a 
kind  parent,  it  has  more  pleasure  in  warning  its 
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children  against  offences,  than  in  punishing  them 
for  their  transgressions. 

Preventive  justice  consists  in  obhging  tliose 
persons  whom  there  is  good  ground  for  suspecting 
of  future  misconduct,  to  give,  by  finding  pledges 
or  sureties  for  keeping  the  peace,  or  for  their 
good  behavioui',  full  assurance  to  the  public  that 
they  will  not  offend  against  the  laws.  Axiy  justice 
of  tlic  peace  may  demand  such  security  according 
to  his  discretion ;  or  it  may  be  granted  at  the 
•request  of  any  subject,  upon  cause  being  shewn. 

When,  however,  a  person  has  actually  offend- 
ed against  the  law,  he  is  liable  to  its  penalties ; 
but  not  until  his  conduct  has  been  inquired  into 
before  the  proper  tribunal. 

The  laws  of  England  have  not  only  enacted 
what  punishment  shall  be  inflicted  for  this  or  that 
offence,  but  several  courts  are  likewise  instituted, 
in  which  offenders  are  to  be  tried  by  learned 
judges,  appointed  by  the  king,  to  expound  the 
law  and  pronounce  its  sentence. 

The  courts  of  criminal  jurisdiction  are  those 
of  a,public  and  ge«era/  authority  throughout  the 
kingdom :  and  such  as  are  private  and  special, 
being  confined  to  particular  parts  of  the  realm. 

The  highest  criminal  court  in  the  kingdom  is 
the  hight  court  of  parliament.  This  court  is 
supreme,  not  only  in  making  but  also  in  executing 
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laws.  In  it  the  greatest  offenders,  whether  peers 
or  commoners,  may  and  frequently  are  prosecuted 
and  punished  by  trial  on  impeachment. 

An  impeachment  is  a  presentment  to  the  house 
of  lor.ds,  by  the  commons  of  Great-Britain,  in 
parliament  assembled ;   the  most  solemn  grand 
jurj/  in  the  kingdom. 

A  peer  of  the  realm  may  be  impeached  for  any 
crime;  and  a  commoner  may  be  impeached  be- 
ibre  the  lords  for  a  capital  offence^  as  well  as  for 
high  misdemeanors 

The  responsibility  of  the  king's  ministers  to  the 
parliament,  certainly  exposes  them  to  the  caprice 
and  revenge  of  party ;  and  renders  them  liable  to 
be  harrassed  with  expensive  and  vexatious  im- 
peachments. On  the  other  hand,  there  would  be 
.  great  danger  of  their  screening  themselves  from 
a  just  prosecution  and  merited  punishment,  by 
pleading  a  pardon  under  the  great  seal,  did  not 
the  law  wisely  prevent  such  an  abuse  of  the  royal 
prerogative. 

The  king,  therefore,  cannot  put  a  stop  to  the 
lords  proceeding  to. try  the  articles  of  impeach- 
ment exhibit^ti  by  the  commons ;  it  being  enact- 
ed by  statute  12  and  13  W.  III.  ch.  2,  that  no 
pardon  under  the  great  seal  shall  be  pleadable  to 
an  impeachment  by  the  commons  of  Great-Britain 
in  parliament. 
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This  inquisitorial  power  of  ihe  commons  is 
undoubtedly  one  of  the  best  securities  the  people 
have  of  their  liberties,  and  is  obviously  conducive 
to  the  permanency  of  the  various  blessings  of  the 
English  constitution.  For  it  is  absolutely  impos- 
sible that  gross  abuses  in  any  department  of  the 
government,  can  long  exist  without  exciting  the 
attention  of  the  representatives  of  the  people; 
and  the  dread  of  enquiry  by  such  a  powerful 
body  musl  necessarily  render  all  public  men, 
whether  ecclesiastical  or  civil,  niililary  or  naval, 
extremely  cautious  how  they  abuse  their  trust. 

The  next  public  criminal  court  to  be  noticed,  is 
the  court  of  ihe  lord  high  steward  of  Great-Brir 
tain^  instituted  for  the  trial  of  peers  indicted  for 
treason  or  felony,  or  for  misprision  of  either. 
The  office  of  this  great  magistrate  is  very  ancient; 
and  was  formerly  hereditary,  or  at  least,  held  for 
life,  or  during  good  behaviour:  but  it  is  now 
granted  only  for  the  occasion  ;  and  it  is  neces- 
sary to  bestow  it  upon  a  lord  of  parliament,  else 
he  is  incapable  to  try  such  delinquent  peer. 

When  an  indictment  is  found  by  a  grand  jury 
of  freeholders  at  the  assizes  against  a  peer  for 
treason,  felony,  or  misprision,  the  king  creates  a 
lord  high  steward  pro  hue  vice  by  commission, 
under  the  great  seal ;  which  recites  the  indict- 
ment  so  found,   and  gives  his  grace  power  to 
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receive   and    try  it  according   to   the  laws  and 
cuslonis  of  England. 

The  lord  high  steward. then  drrecls  a  precept 
to  a  Serjeant  at  arms,  to  summon  the  lords  to 
attend  and  try  the  indicted  peer.  Every  lord 
present  shall  vote  in  the  trial  of  such  peer_,  first 
taking  the  oaths  of  aUegiance  and  supremacy, 
and  subtjcribing  the  declaration  against  poper3% 
But  a  majority  cannot  convict,  unless  it  consists 
of  tzcelve  or  more. 

It  is  disputed,  whether  the  bishops  have  a 
right  to  sit  in  this  court  and  try  indictments  for 
■treason,  &c.  and  there  is  no  instance  of  their 
sitting  on  trials  for  capital  offences.  However, 
they. usually  withdraw  voluntarily;  first  entering 
a  protest,  asserting  their  right  to  slay.  But  even 
in  the  high  courts  of  parliament  they  cannot  vote 
in  capital  cases. 

There  is  a  material  difference  between  the 
trial  of  a  peer,  before  the  high  court  of  parlia- 
ment and  one  before  the  court  of  the  lord  high 
steward.  In  the  former,  the  collective  body  of 
the  peers  are  die  judges  both  of  law  and  fact ; 
and  the  lord  high  steward  sits  merely  as  chairman 
of  the  court,  but  lias  a  vote  in  virtue  of  his 
■peerage.  But  in  the  court  of  the  lord  high  stew- 
ard, which  is  held  during  the  recess  of  parlia- 
ment, he  is  the  sole  judge  of  matter  of  law,  as 
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lords  triors  are  of  the  matter  of  fact ;  but  he  can- 
not vote  with  the  rest  of  the  lords. 

Another  public  criminal  court  is  the  court  of 
king's  bench;  which,  on  the  crown  side,  takes 
cognizance  of  all  criminal  causes,  from  high  trea- 
son down  to  the  most  trivial  breach  of  the  peace. 
Into  this  court,  also,  indictments  from  all  infe- 
rior courts  maybe  removed  by  writ  of  certiorari, 
and  tried  either  at  bar  or  at  nisi  prius,  by  a  jury 
of  the  county  out  of  which  the  indictment  is 
brought. 

Again,  there  is  the  high  court  of  admiralty , 
held  before  the  lord  high  admiral  of  England, 
or  his  a^pts,  called  the  judge  of  the  admiralty. 
This  court  takes  cognizance  of  ail  crimes  and 
offences  committed  either  upon  the  sea  or  upon 
the  coasts,  out  of  the  body  or  extent  of  any 
English  county.  All  proceedings  in  it  must  be 
determined  by  a  jury,  agreeably  to  the  laws  of 
the  land. 

These  four  courts  may  be  held  in  any  part  of 
the  kingdom  ;  and  their  jurisdiction  extends  over 
crimes  committed  ihroughout  the  whole  realm. 

But  there  are  criminal  .courts  of  local  juris- 
diction* 

Such  are  the  courts  of  oyer  ancl  terminer  and 
general  gaol  delivery ,  which  are  held  before  the 
king's  commissioners;  among  whom  are  usually 
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two  judges  of  the  courts  at  Westminster.  These 
courts  are  liolden  twice  a  year  iii  every  county 
of  the  kingdom  ;  except  the  four  northern  coun- 
ties, where"  they  sit  on]y  once  a  year.  But  in 
London  and  Middlesex  they  are  open  e?fr/it  limes 
a  year.  In  common  language,  the  holding  of 
these  courts  is  emphatically  called  the  assizes; 
the  judges  sitting  by  virtue  of  five  distinct  autho- 
rities. Thai  is,  by  commission  of  assize ;  of  nid 
prius ;  by  commission  of  [he  peace ;  of  oyer  and 
terminer;  and  o?  general  gaol  de/iveri/. 

The  justices  of  the  peace  of  the  county  wherein 
the  assizes  arc  holden,  are  all  bound  by  law  to 
attend  them,  on  pain  of  being  fined  ;  i%  order  to 
return  recognizances,  and  to  assist  the  judges  in 
such  matters  as  lie  within  tliMr  knowledflre  and 
jurisdiction. 

The  commission  of  oi/er  and  terminer,  is 
directed  to  the  judges  and  several  others,  or  any 
two  of  them  ;  but  the  judges  or  Serjeants  at  law 
only  are  of  the  quorum ;  so  tliat  the  rest  cannot 
act  without  the  presence  of  one  of  them.  They 
are  to  inquile,  hear,  and  determine  all  treasons, 
felonies,  and  misdemeanors. 

The  commission  of  gaol  delivery,  empowers 
the  judge  to  try  and  deliver  evotry  prisoner  who 
shall  be  in  the  gaol  when  the  judges  arrive  at  the 
circuit  town ;  whenever  or  before  whonjsoever 
indicted,  or  for  whatever  crime  committed. 
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Upon  urgent  occasions^  the  king  sometimes 
grants  a  special  or  extraordinary  commission  of 
oytr  and  termmer  and  gaol  delivejy  ;  Confining  it 
to  those  oflfences  ^yhich  stand  in  need  of  imme- 
diate inquiry  and  punishment. 

No  man  can  sit  as  a  judge  of  assize  in  his 
native  county  ;  although  he  may  act  therein  as 
a  commissioner  of  oj/er  and  terminer  and  gaol 
delivery. 

The  general  quarter  sessio-ns  of  the  peace  is 
another  court  of  local  jurisdiction.  It  must  be 
holden  in  every  county  once  in  every  quarter  of 
a  year.  It  is  holden  before  two  or  more  justices 
of  the  peace,  one  of  whom  must  be  of  the 
quorum. 

The  jurisdiction  of  this  court  extends  to  the 
trying  and  determining  of  all  felonies  and  tres- 
passes whatever.  The  justices,  however,  sel- 
dom, if  ever,  try  any  greater  offences  than 
iarcenics  within  the  benefit  of  clergy;  and 
therefore  murders  and  other  capital  felonies  are 
usually  referred^  for  a  more  solemn  trial,  to  the 
assizes. 

In  courts  of  justice  there  is  no  casting  voico. 

At  the  sessions,     in  case  of  an  equality,    the 

justices  ought  to  respite  the  matter  till  the  next 

sessions.    In  the  upper  courts  there  is  no  decision 
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till  a  majority  of  the  judges  concur  in  their 
Opinion. 

The  rolls  or  records  of  the  quarter  sessions  are 
committed  to  the  custody  of  a  special  officer, 
called  the  ctislos  rotulorum^  who  is  always  a 
justice  of  the  quorum.  The  king  nominates 
this  officer  by  his  sign  manual.  To  him  belongs 
the  appointitient  of  the  clerk  of  the  peace  ; 
which  office  he  is  prohibited  from  selling  for 
money. 

In  most  corporation  towns,  also,  there  arc 
quarter  sessions  holden  before  their  own  magis- 
trates within  their  respective  jurisdictions.  And 
besides  these,  there  are  occasional  petty  sessions 
holden  both  in  towns  and  counties,  between  the 
times  of  the  quarter  sessions,  for  the  dispatch  of 
business  of  inferior  moment;  such  as  the  licensing 
of  alehouses  and  the  like. 

The  next  court  to  be  mentioned  is  the  court" 
leet,  or  viezo  oi^  frankpledge ;  which  is  a  court 
of  record  held  once  a  year,  and  not  oftener, 
within  a  particular  hundred,  lordship,  or  manor, 
before  the  stejvard  of  the  leet.  It  is  the  king's 
court  granted  by  charter  to  the  lords  of  those 
hundreds  or  manors.  The  original  object  of  the 
court-leet  was  the  preservation  of  the  peace,  and 
the  chastisement  of  those  who  disturbed  it.  All 
the  freeholders  of  the   district  are  obliged  to 
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attend  this  court,  if  required  ;  being  considered 
by  tbe  wise  system  of  king  Alfred,  as  pledges 
for  each  other's  good  behaviour.  But  this  court 
has  gradually  degenerated  into  little  more  than 
a  name. 

The  coroncr^s  court,  is  likewise  a  court  of 
record,  to  inquire,  when  any  one  dies  in  prison 
or  comes  to  a  violent  and  sudden  death,  by 
what  means  he  lost  his  life. 

The  court  of  the  clerk  of  the  market,  is 
incident  to  every  fair  and  market  in  the  kingdom, 
to  punish  misdemeanors  therein.  The  object  of 
this  jurisdiction  is  principally  the  superinten- 
dance  of  the  weights  and  measures.  Formerly 
the  standard  was  committed  to  the  care  of  the 
"bishop,  who  usually  appointed  one  of  his  clerks 
to  inspect  all  abuses  of  it.  And  hence  this 
officer  has  obtained  the  appellation  of  clerk  of 
the  market. 

But  there  arc,  besides  these  several  courts, 
others  of  a  private  or  special  criminal  jurisdic- 
tion ;  such  as, 

The  court  of  the  lord  stezcard,  treasurer,  or 
comptroller  of  the  king's  household,  instituted 
3  lien.  VII.  ch.  14,  to  inquire  of  felony  by 
any  of  the  king's  sworn  servants  under  the 
degree  of  a  lord.     The  inquiry  must  be  by  a 
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jury  of  twelve  sober  men  and  discreet  persons 
of  the  king's  household. 

The  court  of  the  steward  of  the  marshahea^ 
"which  inquires  into  and  determines  all  treasons, 
bloodshed,  &c.  &c.  within  the  limits,  that  is, 
within  two  Iiundred  ^QQi  from  the  gate  of  any  of 
the  palaces  where  the  king  shall  abide. 

Lastly,  there  are  the  criminal  courts  of  the 
lord  high  stezcards  of  the  two  Universities  of 
Oxford  and  Cambridge,  which  have  jurisdiction 
over  their  respective  members,  under  a  trial 
by  jury.  A  bill  of  indictment  must  first  be 
found  by  the  grand  jury  at  the  assizes ;  and 
then  the  vice-chancellor  may  claim  the  cogni- 
zance of  it,  which  must  be  allowed  by  the 
judges.  The  jury  who  tries  the  privileged  per- 
son must  consist  half  of  freeholders  and  half  of 
members  of  the  University. 


CHAPTER  XXXI. 

Of  the  PROCEEDINGS  in  CRIMINAL 
CASES, 

The  proceedings  in  the  courts  of  criminal  juris- 
diction are  two-fold  ;  summary  and  regular. 

By  a  summary  proceeding,  is  meant,  the  con- 
demning or  acquitting  of  an  accused  person,  by 
judges  appointed  by  statute,  ^vho  are  thereby 
empowered  to  inflict  certain  penalties  on  the 
offender  without  the  interrention  of  a  jury. 
Thus  all  trials  of  offences  against  the  excise  laws 
are  to  be  determined  by  the  commissioners  of 
excise,  or  by  justices  of  the  peace.  Again,  the 
magistrates  have  the  power  to  punish  in  a  sum- 
mary way  according  to  act  of  parliament,  all. 
persons  guilty  of  swearing,  drunkenness,  &c.  &c. 
To  avoid,  however,  the  abuse  of  this  authority 
as  much  as  possible,  the  law  has  made  jt  indis- 
pensably necessary  that  the  party  concerned 
sbould  be  summoned  to  appear  before  the  magis- 
trate previously  to  any  trial  of  the  fact,  in  order 
that  he  may  be  heard  in  his  own  defence. 
2k  2 
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Lastly,  if  a  contempt  be  committed  in  any  of 
the  courts,  the  offender  may  instantly  be  appre- 
hended and  imprisoned  at  the  discretion  of  the 
judges,  without  any  further  proof  or  examination. 

But  the  regular  and  ordinary  method  of  pro- 
ceeding against  a  criminal,  is,  in  the  first  place, 
by  arrest. 

An  arrest^  is  the  apprehending  of  one's  per- 
son, that  it  may  be  forthcoming  to  answer  an 
alleged  or  suspected  crime.  But  no  one  is  to  bo 
apprehended  unless  cliarged  with  such  a  crime 
as  will  at  least  justify  the  holding  of  him  to  bail, 
when  taken.  An  arrest  may  be  made  by  a 
zmrranf.  This  is  to  be  granted  when  the  party 
requiring  it  makes  oath  concerning  the  crime 
committed.  The  warrant  ought  to  be  under  the 
hand  and  seal  of  the  justice  who  grants  it ; 
setting  forth  the  time  and  place  of  making  and 
the  cause  for  which  it  is  made ;  and  should  be 
directed  to  the  constable,  or  any  private  person 
named^  requiring  him  to  bring  the  party  either 
generally  before  anif  justice  for  the  county,  or 
before  him  by  whom  it  is  granted.  In  the 
latter  case  it  is  called  a  special  warrant. 

The  issuing  oi  general  warrants  to  apprehend 
all  persons  suspected  of  being  guilty  of  the  crime 
specified  therein,  without  specially  naming  such 
jpersons,   was  declared  illegal  by  a  vote  of  the 
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house  of  commons,  on  the  22d  of  April,  1766. 
Before  that  period,,  it  had  been  tlie  uniform  prac- 
tice of  the  secretaries  of  state  from  the  time  of 
the  revolution,  to  adopt  this  method  on  particular 
occasions,  without  having  in  any  instance  been 
censured,  until  Mr.  John  Wilkes  was  appre- 
hended by  this  authority,  on  the  30th  oi^April, 
1763.*  Mr.  Wilkes  commenced  an  action  in 
the  court  ^  of  common  pleas,  against  Robert 
Wood,  Esq.  under-secretary  of  state,  for  seizing 
his  papers'under  a  general  warrant;  and  after  a 
hearing  of  nearly  fifteen  hours  before  lord  chief 
justice  Pratt  and  a  special  jury,  he  obtained  a 
verdict.  His  lordship  pronounced  the  warrant 
under  which  Mr.  Wilkes  had  been  arrested,  to 
he  uiicorisiitutional,  illegal,  and  absolutely/ void, 
A  decision  so  in  unison  with  the  general  spirit  of 
the  British  constitution,  and  so  favorable  <o  the 
liberties  of  the  subject,  could  not  fail  to  render 
his  lordship  extremely  popular  throughout  the 
realm.  He  consequently  not  only  received  marks 
of  the  public  gratitude  from  various  parts  of  the 
kingdom;  but  his  Majesty,  who  has  in  various 
instances  been  the  protector  and  promoter  of 
civil  and  religious  liberty,  signified  his  royal 
approbation  of  his  conduct,  by  creating  him  a 

♦  See  page  153. 
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peer  of  Great-Britain,  by  the  title  of  earl 
Camden. 

It  is  very  remarkable,  that,  whilst  in  other 
countries  disputes  with  the  government  have 
generally  ended  in  the  increasing  of  tyranny ; 
almost  every  political  struggle  has  in  England 
terminated  in  the  extension  of  rational  liberty. 
Is  it  possible  for  the  reflecting  mind  to  contem- 
plate this  fact  without  acknowledging  the  over- 
ruling providence  of  God,  who  has  in  such 
numberless  instances  turned  those  evils  which  he 
has  permitted  into  the  general  good  of  this  nation  ? 
No  one  can  imagine  that  Mr.  Wilkes,  by  pub- 
lishing ^'  a  false,  scandalous  and  seditious  libel, 
''  containing  expressions  of  the  most  unexampled 
^^  insolence  and  contumely  towards  his  Majesty, 
^^  &c.  &c."  intended  to  promote  the  public 
liberty  ;  or  that  his  character  and  conduct  ever 
justified  the  associating  of  the  sacred  name  of 
liberty  with  his  own.  Yet  had  so  shameless  a 
paper  as  No.  45  of  the  North  Briton  never 
appeared,  so  dangerous  au  instrument  as  a 
general  warrant  might  at  this  day  have  been  in 
tire  hands  of  a  secretary  of  state,  who  might  have 
abused  it  to  the  oppression  of  the  subject. 

A  justice  of  one  county  cannot  issue  a  warrant 
to  apprehend  a  person  in  another ;  but  the 
warrant  of  a  justice  of  the  peace  in  one  county, 
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fts  Worcestershire^  must  be  hacked,  tbat  isy 
signed  by  a  justice  of  the  peace  in  another,  as 
Norfolk^  before  it  can  be  executed  there.  The 
warranty  however,  of  any  of  the  justices  of  the 
court  of  king's  bench,  extends  all  over  the  king- 
don>,  and  is  dated  England^  and  not  Berkshire ^ 
or  any  other  particular  county. 

But  arrests  may  be  executed  by  officers  without 
7i>arrant,  A  justice  of  the  peace  may  apprehend 
any  one  committing  a  breach  of  tlie  peace  in  his 
presence.  The  sheriff,  too,  and  the  coroner, 
may  apprehend  any  felon  witliin  the  county 
without  warrant.  So,  likewise,  the  constable 
lias  great  original  authority  ;  and  may  without  a 
warrant  arrest  any  person  for  a  broach  of  the 
peace  :  and  in  cases  of  felony  actually  committed,. 
may  break  open  doors  to  arrest  the  felon  \  an^ 
even  kill  liim  ii  he  cannot  be  otherwise  taken. 
And  should  the  constable  be  killed  in  such 
attempts  to  arrest  a  felon,  it  is  murder  in  all 
concerned.  Yet,  if  an  officer  arrest  under  a 
warrant,  it  is  necessary  that  the  warrant  be  in  all 
respects  good ;  otherwise  it  is  not  murder  in  those 
who  kill  the  officer  in  executing  it.  Thus  in  the 
case  of  Sir  Henry  Ferrers'  servant,  who  was 
charged  with  murder  and  manslaughter,  for 
having  killed  the  officer  who  attempted  to  arrest 
his  master:    the  warrant  terming  Sir  Henry  a 
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knight y  whereas  he  was  a  baronet ^  it  was  decided 
in  court  not  to  be  a  good  warrant,  and  the 
prisoner  was  acquitted  accordingly.*  Lastly, 
Watchmen  may  by  virtue  of  their  office  arrest 
all  offenders,  and  especially  night-walkers,  and 
commit  them  to  custody  until  the  morning. 

As  an  encouragement  to  all  persons  to  exert 
themselves  in  the  apprehending  (^f  criminals,  it 
is  enacted  by  law,  that  any  person  taking  and 
prosecuting  a  felon  to  conviction,  shall  receive 
from  the  sheriff  a  reward  of  ^.40  ;  and  shall  be 
intitled  to  the  horses,  fu'niturej  arms,  money, 
and  other  goods  taken  upon  the  person  of  the 
robber  ;  with  a  reservation,  however,  of  the 
right  of  any  person  from  whom  the  same  may 
have  been  stolen.  And  by  various  statutes,  such 
persons  as  apprehend  and  convict  felons  guilty 
of  burglary,  housebreaking,  horsestealing,  and 
those  who  are  found  at  large  during  the  term  for 
which  they  were  ordered  to  be  transported,  shall 
be  exempted  from  serving  all  parish  offices  ;  and 
shall  receive  different  specific  sums  of  money, 
from  ^.10  to  .^.40,  according  to  circumstances. 

When  an  offender  is  arrested,  he  is  taken 
before  a  magistrate,  who  takes  down  in  writing 
the  examination  of  the  prisoner,  and  the  infor- 

*  De  Lolmc. 
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mation  of  those  who  bring  him.  If  the  suspicion 
entertained  against  tlie  prisoner  be  groundless, 
he  must  be  immediately  discharged  :  but  if 
otherwise,  he  must  either  be  committed  to  prison 
or  admitted  to  bai/ ;  that  is,  he  must  put  in 
sureties  for  his  appearance  to  answer  the  charge 
brought  against  him. 

The  party  accused  ought  to  be  admitted  to 
bail  in  all  ofFences  against  the  common  law  or 
any  acts  of  parliament  that  are  below  felony  ; 
unless,  the  bail  be  prohibited  by  some  special 
statute.  But  no  justice  of  the  peace  may  admit 
to  bail  upon  an  accusation  of  treason,  nor  of 
murder; — nor  in  cases  where  bills  of  indictment 
are  found  for  manslaughter ; — nor  may  he  bail 
such  as  having  been  committed  for  felony,  have 
broken  prison; — nor  persons  outlawed; — nor 
such  as  have  abjured  the  realm ; — nor  persons 
taken  in  the  act  of  felony  ;  nor  persons  charged 
with  arso?i  ; — nor  excommunicated  persons  ; — 
nor  in  many  other  cases  of  a  more  doubtful 
nature. 

If  the  case  be  not  bailable,  or  the  party  cannot 
find  sufficient  security,  he  is  to  be  committed  to 
the  county  gaol,  by  the  mittimus  of  the  justice, 
oi  warrant  under  his  hand  and  seal,  containing 
the  cause  of  his  commitment.  There  he  is  to  be 
kept  in  safe  custody  until  delivered  by  due 
course  of  law. 
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This  commitment  is  not  intended  as  a  pUfiish-- 
merit,  but  only  as  an  indispensable  mode  of 
securing  the  person  of  the  ofi'ender  against  the 
day  of  trial.  During  his  confinement  he  ought 
to  be  treated  with  all  possible  humanity,  con- 
sistently "Nvith  the  responsibility  of  the  gaoler. 
He  should  not  be  unQecessarily  loaded  with 
irons ;  nor  suffer  any  other  hardship  but  what  is 
absolutely  inseparable  from  such  a  loss  of  per- 
sonal liberty. 

The  law  considers  every  man  as  inrrocent  until 
ti  jury  of  his  countrymen  have  declared  him  to 
be  guilty*  A  humane  and  conscientious  gaoler, 
therefore^  will  guard  against  having  his  feelings 
hardened  by  the  constant  witnessing  of  so  many 
objects  of  misery;,  and  whilst  he  diligently 
attends  to  tlie  charge  given  him  to  keep  his 
prisoners  saft^ly,  he  will  bear  in  mind  tliat  they 
may  possibly  be  clear  fiom  the  crimes  with 
which  they  are  charged.  He  will  not  needless/^ 
thrust  them  into  the  inner  prison,  nor  make 
flicir  feet  fast  in  the  stocks ;  but  will  shew  a 
compassionate  regard  to  their  persons.  Where 
he  observes  any  mental  wo\inds  inflicted  either 
by  the  strokes  of  a  guilty  conscience,  or  by  the 
violence  of  oppression,  he  will  tenderly  wash 
their  stripes  with  the  tears  of  sympathy  and  kind- 
ness^  and  when  the  magistrates  send  to  let  the 
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prisoners  go,  he  will  suffer  ihein  *to  depart  and 
go  in  peace,  without  exacting  from  them  any 
more  fees  than  what  are  just  and -equitable. 

If  a  magistrate  should  refuse  or  without  cause 
delay  to  bail  a  person  who  is  bailable,  he  breaks 
the  law ;  and  greatly  offends  against  the  liberty 
of  the  subject.  For  both  the  common  law  and 
various  acts  of  parliament  require  him  to  admit 
to  bail  all  persons  whose  offences  are  within  tbe 
bounds  prescribed.  Yet,  to  prevent  any  magis- 
trate from  taking  excessive  bail  on  the  one  hand, 
or  insufficient  bail  on  the  other,, he  is  liable  ia 
either  case  to  be  fined,  wlienever,  forgetting  the 
•duties  of  his  office,  he  is  influenced  by  his  owa 
feelings  instead  of  being  guided  by  the  principles 
of  reason,  justice,  and  humanity, 

CHAPTER  XXXn. 

The  same  Subject  continued* 

After  the  commitment  of  an  offender,  follows 
liis  prosecution,  or  formal  accusation.  This  is 
either  upon  a  previous  finding  of  the  fact  by  an 
inquest  or  grand  jury,  or  without  such  previoiis 
£1. 
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finding.  The  foitner  way  is  either  by  present- 
ment or  indictment. 

A  presentment  J  generally  taken,  is  a  very  com- 
prehensive term ;  including  not  only  presentments 
properly  so  called,  but  also  inquisitions  of  office, 
and  indictments  by  a  grand  jury. 

A  presentment,  properly  speaking,  is  the 
notice  taken  by  a  grand  jury  of  any  offence  from 
their  own  knowledge  or  observation,  without 
any  bill  of  indictment  laid  before  them  at  the 
suit  of  the  king ;  as  the  presentment  of  a  nui- 
sance, a  libel,  and  the  hke. 

An  indictment,  is  a  written  accusation  of  one 
or  more  persons  of  a  crime  or  misdemeanor 
preferred  to,  and  presented  iipoa  oath  by,  a 
^"rand  jury. 

The  trial  by  jury  is  not  only  the  privilege  mos& 
valued  by,  but  also  the  best  safeguard  of  every 
thing  dear  to.  Englishmen.  This  invaluable 
blessing  is  very  ancient;  and  certainly  derived 
from  those  northern  tribes,  who  extended  it  to 
the  people  whom  they  subdued.  Such,  at  least, 
has  been  the  enviable  condition  of  this  country. 
For  the  best  writers  oa  the  English  constitution 
trace  the  origin  of  juries  to  the  Saxons,  who 
established  themselves  ih  this  island  after  the  final 
retreat  of  the  Romans.  But  whilst  other  con- 
i|uered  nations  gradually  lost  the  advantages  of  a 
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trial  by  jary,  England  improved  upon  and 
brought  the  original  institution  to  much  greater 
perfection. 

The  English  grand  jury  is  the  only  institution 
of  the  kind  in  Europe ;  and  when  duly  executed, 
the  best  calculated  for  preventing  the  abuses  of 
power  in  the  prosecution  of  criminals,  that  was 
ever  known  in  the  annals  of  the  world. 

The  division  of  the  one  original  jury,  into 
grand  and  petty ^  seems  to  have  taken  place  in  the 
interval  between  the  establishment  of  itinerary 
judges  in  the  twenty-second  year  of  the  reign  of 
Henry  II.  and  the  magna  charts  Q^  king  John. 

The  great  men  of  the  county  at  first  bribed 
the  sheriff  to  omit  them^  and  to  return  others  of 
inferior  note  to  serve  on  the  jury;  and  thus 
withdrawing  from  an  honourable  office,  its  duties 
devolved  upon  the  smaller  proprietors.  At 
length,  a  sense  of  dignity  tended  to  perpetuate 
An  alteration  which  probably  began  in  pride  and 
sloth.*  For  the  tenants  in  capite,  and  great 
landholders,  gradually  declined  if  not  disdained 
ta  mix  in  juries  with   their  inferiors  in  rank  : 

*  For  much  information  on  -the  subject  ef  juries,  the  Author 
is  indebted  to  "  The  Security  df  Englishmen's  Lives'*  (supposed 
to  have  been  \rritten  by  lord  chancellor  Somers),  "  to  urhfch 
"  is  prefixed,  A  Sketch  of  the  History  of  Jurfe*,  by  a  Barrister." 

— Wiliic. 
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who,  nevertheless,  in  all  legal  arrangements,  were 
reckoned  as  their  peers.  To  this  distinction  of 
rank,  it  is  probable  we  owe  an  apparently  acci- 
dental sepeiration  of  the  primary  jury,  into  those 
two  important  branches  which  so  eminently  en- 
hance the  value  of  this  admirable  mode  of  trial. 

So  little,  however,  seems  to  be  ascertained  by 
antiquarians  respecting  the  introduction  of  the 
trial  in  criminal  cases  by  two  juries,  that,  although 
it  is  one  of  the  most  beaeficial^  yet  its  origin  is 
certainly  one  of  the  most  obscure  and  inexplica- 
ble parts  of  the  law  of  England.  But  the  pride 
and   sloth  of  the  richer  orders  appear  to  have 

oeen  the  hinges  upon  which  these  folding  aoorsj 
that  now  render  our  persons  and  property  s6 
secure  against  the  hands  of  violence  and  injus- 
tice, originally  turned. 

The  grand  jury,  than,  is  constituted  of  free- 
holders and  gentlemen  of  the  first  figure  in  the 
county,  whom  the  sheriff  is  bound  to  return  to 
every  semon  of  the  peace,  and  to  every  commis- 
sion of  oyer  and  terminer  and  of  general  gaol 
delivery.  It  consists  of  twenty-four  good  and 
'lawful  men  of  the  county,  some  out  of  every 
hundred ;  and  not  less  than  twelve,  nor  more 
than  twenty «three/are  to  be  sworn,  to  inquire, 
present,  do,  and  execute  all  those  things  which 
on  the  part  of  our  lord  the  king  shall  be  then 
and  there  commanded  of  them. 
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The  duty  of  the  grand  jury  is  not  onl}^  to 
indict  all  who  shall  appear  to  them  to  be  crimi- 
nal, but  also  to  protect  every  innocent  person 
from  that  vexation  and  danger  which  might  be 
the  eiFecl  of  malice  and  tyranny  combined.  Iix 
order  to  oblige  these  important  juries  to  a  more 
conscientious  discharge  of  this  two-fold  duty, 
our  ancestors  appointed  the  following  oath  to  be 
talcen,  both  by  the  foreman  and  every  other 
member  of  the  grand  inquest:  "  You  shall 
"  diligently  inquire,  and  true  presentment  make, 
^  of  all  such  articles,  matters,  and  things,  as 
"  shall  be  given  you  in  charge.  And  of  aU 
"  other  matters  and  things  as  shall  come  to  your 
^'  own  knowledge  touching  this  present  service. 
"  Tlie  king's  council,  your  fellows',  and  your 
*'  own,  you  shall  keep  secret.  You  shall  present 
*^  no  person  for  hatred  or  malice ;  neither  shall 
"  you  leave  any  one  nnpresented  for  favour  or 
"  aifection,  for  love  or  gain,  or  any  hopes  thereof; 
"  but  in  all  things  you  shall  present  the  truth, 
''the  whole  truth,  and  nothing  but  the  truth, 
**  to  the  best  of  youx  knowledge.  So  help  you 
"  God." 

There  is  a  common,  but  erroneous  notion, 
concerning  the  duty  of  grand  juries;  which,  if 
acted  upon,  will  in  lime  destroy  all  the  benefit 
we  can  expect  from  so  wise  an  institution.   Some 
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have  affirmed  it  for  law,  that  the  grand  jury  is 
neither  to  make  so  strict  an  inquiry  into  mattera 
before  them,  nor  to  look  for  so  clear  an  evidence 
of  the   crime    as  the   petit  jury;    but  as  their 
presentments  are  to  pass  a  second  examination, 
they  ought  to  present  an  indictment  upon  bare 
probabilities ;  whereas,  when  a  prosecutor  sug- 
gests that  any  man  is  criminal,  and  ought  to  be 
indicted,   it  belongs  to  the  grand  jury  to  hear 
all  the  proofs  he  can  offer,  and  to  use  all  other 
means  in  their  power  to  ascertain  the  truth  of 
such  a  suggestion  :  and  surely  a  grand  juryman 
who  swears   to  present  nothing  but  the  truth, 
ought  not  to  be  satisfied  with  any  thing  short  of 
it.     Therefore,  the  grand  jury  must  have  as  clear 
a  proof  to  justify  them  in  finding  a  true  bill  of 
indictment,  as  the  petit  jury  require  to  find  a 
verdict  of  guilti/*     For  the  real  difference  be- 
tween the  two  juries  is  this,  that  the  one  hears 
only  the  evidence  on  the  part  of  the  prosecution; 
whereas  the  other  hears  tlie  prisoner's  defence 
and    witnesses    alsoj    which    may    very    much, 
weaken,  or  totally  destroy,   the  validity  of  the 
prosecutor's  accusation. 

The  grand  jury  being  sworn,  the  j  udge  delivers 
to  them  his  charge,  remarking  on  the  different 
subjects  of  their  inquiry,  reminding  them  of,  the 
true  nature  of  their  office;  and  exhorting  them 


faithfully  to  discharge  their  duty,  both  on  the 
part  of  the  public,  and  of  the  individuals  whose 
cases  shall  be  brought  before  them.  They  then 
retire  into  what  is  called  the  grand  jury  chamber^ 
to  sit  and  receive  indictments,  which  are  preferred 
to  them  in  the  name  of  the  king,  at  the  suit  of  a 
private  pjrpsecutioji ;  on  whose  l)ehalf  only  they 
arc  to  hear  any  evidence. 

The  finding  of  an  indictment  is  nothing  mor^ 
than  the  opinion  of  the  grand  jury  that  the  facts 
charged  have  been  sufficiently  proved  before: 
them  to  justify  their  calling  upon  the  party  to 
ansae?'  the  Accusation. 

The  grand  jury  being  sworn,  to  enquire  for  the 
body  of  the  county,  cannot  regularly  take  cogni- 
zance of  any  thing  done  out  of  it,  unless  specially 
authorized  by  an  act  of  parliament.  And  in 
general,  all  offences  must  net  only  be  enquired 
into,  but  tried  also  in  the  county  in  which  they 
were  committed.  Bigamy,  however,  may  be 
ti'ie4  either  in  the  county  where  the  offence  was 
committed,  or  where  the  offender  is  apprehended. 
.^ If  the  grand  jury,  after  having  heard  the  evi- 
4^Ge,  are  of  opinion  that  tlie  accusation  is 
groundless,  they  indorse  the  bill  with  the  words 
'^  not  a  true  bill,  or  mt  found  j"  and  the  party 
is  discharged  accordingly.  But  a  new  indict- 
ment may  be  prefexied  after waids  to  a  subsequent 
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grand  inquest.  But  supposing  the  grand  jury  be 
satisfied  of  the  truth  of  the  accusation,  they 
indorse  upon  it  a  true  bill;  the  indictment  is 
then  said  to  be  founds  and  the  party  stands 
indicted. 

The  law  of  England,  however,  is  so  tender  of 
the  lives  of  its  favoured  inhabitants,  that  no  maa 
can  be  convicted  at  the  suit  of  the  king  of  any 
capital  offence,  but  b}'^  the  unanimous  voice  of 
twenty-four  of  his  equals,  who  must  also  be  his 
neighbours.  For  twelve  at  least  of  the  grand 
jury,  must  in  the  first  place  assent  to  the  accusa* 
tion  of  the  part}^;  and  afterwards  upon  his  trial, 
the  whole  petit  jury  must  agree  m  finding  bim 
guilty. 

How  necessary  grand  juries  are  in  the  due 
administration  of  impartial  justice,  may  be 
learned  from  the  vile  policy  of  Empson  and 
Dudley,  the  two  wicked  ministers  of  Henry  VH. 
who  craftily  contrived  to  abolish  them.  These 
corrupt  statesmen  by  their  evil  practices  prevail- 
ing upon  the  parliament  to  sanction  their  iniquity 
by  a  law,  became  the  hateful  instruments  of  the 
most  cruel  oppressions.  But  for  this  and  otheft' 
malpractices,  they  afterwards  fell  the  victims  of 
popular  resentment,  being  deservedly  beheaded 
August  28th,   1510. 

The  indictment  being  found,  is  delivered  pub- 
licly into  court,  and  the  cleik  of  the  assize  reads 
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aloud,  ^'  A  true  bill  against  A.  B.  for  felooy,  &c. 
*^  ^c."  and  vice  versa  if  the  grand  jury  should 
Bpj;  find  the  bill. 

Au  ipdictuieafe  must  Imve  a  precise  and  sufS* 
cient  certiiinty,  sjiecifying  the  christian  name, 
surname,  and  addition  oi'  the  state  and  degree, 
mystery,  town  or  place,,  and  the  county  of  the 
oijender,  in  order  to  ideniify  his  person.  And 
to  a?certain  dearly  the  time  and  pldce  of  the 
Qftejice,  the  day  and  lownship  must  be  named 
^;herejn  the  fcict  was  committed.  The  o fence 
itself  also  must  be  stated  with  clearness^ ;  and  iu 
f^Qijie  crimes,  particular  words  of  art  mast  be 
intrcJduced,  to  express  the  exaC-t  idea  which  the 
law  entertains  of  the  offeace.  Thus  in  treason, 
the  facts  must  be  laid  to  be  done  "  treasonably 
*<  and  against  his  allegiance,"  otherwise  the 
indictment  is  void.  So,  also,^  in  indictments  foi 
murder,  it  is  necessary  to  say,  that  the  party 
^'  murdered,"  not  ^*  killed,^'  the  deceased.  And 
so  of  other  specific  crimes. 

Lastly,  it  is  sometimes  essential  to  a  good 
indictment,  that  the  value  of  the  thing  which  is- 
the  subject  or  instrument  of  the  offence  be 
expressed.  This  is  necessary  in  larcenies,  to 
ascertain  whether  it  were  grand  or  petit  larceny  ^ 
and  whether  the  criminal  be  entitled  or  not  to 
the  benefit  of  clergy.    In  homicides  of  all  sorts. 
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it  is  likewise  requisite,  because  the  weapon  of 
destruction  is  forfeited  to  the  king,  as  a  deodand. 

But  there  is  a  method  of  proceeding  at  the 
suit  of  the  king,  without  a  previous  indictment 
or  presentment  by  the  grand  jury  ;  and  that  is, 
by  way  of  information. 

Informations  are  of  two  sorts ;  first,  such  as 
are  partly  at  the  suit  of  the  king,  and  partly  of 
the  subject ;  and  secondly,  those  that  are  in  the 
name  of  the  king  alone.  The  former  are  usually 
brought  upon  j)enal  statutes ;  which  inflict  a 
penalty  upon  conviction  of  the  offender;  one 
part  lo  the  use  of  the  king,  and  another  to  the  use 
of  the  informer. 

The  informations  exhibited  in  the  name  of  the 
king  alone,  are  also  of  two  kinds  ;  first,  those  that 
are  truly  and  properly  his  own  suits,  and  filed  ex 
officio,  by  the  attorney-general ;  secondly,  those 
in  which  he  is  the  nominal  prosecutor,  yet  it  is 
on  the  accusation  of  some  private  person  or 
common  informer.  These  informations  are  filed 
by  the  king's  coroner  and  attorney  in  the  court  of 
king's  bench. 

The  objects  of  the  king's  own  prosecutions, 
are  properly  such  enormous  misdemeanors  as 
directly  tend  to  disturb  and  endanger  his  govern- 
ment;  or  to  molest  and  affront  him  in  the  dis- 
charge of  the  regular  duties  of  his  royal  station. 
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In  such  cases,  the  law  has  wisely  given  the  power 
to  the  crown,  of  immediate  prosecution,  to  avoid 
the  danger  that  would  accrue  from  the  delay  of 
applying  first  of  all  to  a  grand  jury  to  find  a  bill 
of  indictment. 

The  objects  of  those  informations  that  are  filed 
by  the  master  of  the  crown  office,  upon  the 
complaint  or  relation  of  a  private  person,  are  any 
gross  misdemeanors,  riots,  batteries,  libels,  and 
other  immoralities  of  an  atrocious  kind,  not 
peculiarly  tending  to  disturb  the  government,  but 
which,  on  account  of  their  enormity  or  danger- 
ous example,  deserve  the  most  public  censure. 

When  an  information  is  filed  in  either  of  these 
ways,  it  must  be  tried  by  a  petit  jury  of  the 
county  where  ihe  transaction  took  place.  And  if 
the  defendant  be  found  guilty,  the  court  of  king's 
bench  must  be  resorted  to  for  his  punishment. 

A  writ  of  quo  warranto,  is  another  species  of 
information,  usually  made  use  of  to  try  the  civil 
rights  of  such  as  have  intruded  into  any  office  or 
franchise.  But  an  information  in  the  nature  of 
quo  warranto  being  merely  a  civil  proceeding, 
the  court  of  king's  bench  will  grant  a  new  trial, 
although  the  verdict  be  given  for  tlie  defendant. 

The  bill  of  indictment  being  found,  the  offender 
is  immediately  arraigned  thereon,  if  he  have  been 
previously  in  safe  custody.    But  should  he  be  at 
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large,  having  Jfed  for  it,  or  by  any  means 
-secreted  himself,  then  process  is  to  be  issued  out 
against  him. 

The  regular  process  for  any  petty  misdemeanox 
or  on  a  penal  slatwte,  is  a  writ  of  venire  facias  ; 
which  is  a  summons  to  cause  the  party  to  appear, 
as  the  indictment  cannot  be  tried  if  the  offender 
be  not  personally  present  in  court. 

If  it  appear  by  the  return  to  the  writ  o^  venire, 
that  the  party  has  lands  in  the  county,  then  a 
distress  infnite  shall  be  issued  from  time  to  time 
till  he  make  his  appearance.  But  if  he  have  no 
lands,  the  sheriff  shall  be  commanded  by  writ  of 
capias,  to  take  his  body,  and  have  him  at  the 
next  assizes^  And  if  he  cannot  be  taken  upon  the 
first  capias^  a  second  and  a  third  shall  issue, 
called  an  alias  and  a  pluries  capius^  But  on 
indi-ctments  for  treason  or  felony,  a  writ  ofcnpias 
is  tlie  first  process. 

Should  the  offender,  after  the  several  writs 
hiave  issued  in  a  regular  number,  abscond,  he  may 
hh  exacted,  proclaimed,  or  required  to  surrender, 
at  five  county  courts;  and  if  he  be  returned 
qiiinto  exactus,  and  do  not  appear  at  the  fifth 
exaction,  then  he  is  to  be  adjudged  outlawed, 
£>r  put  out  of  the  protection  of  the  law.  He  then 
becomes  incapable  of  taking  any  of  its  benefits, 
either  by  bringing  actions  or  otherwise. 
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Outlawries  upon  indiclraentis  for  misdemeanors, 
are  punished  like  outlawries  upon  ciril  actions, 
with  forfeiture  of  goods  and  chattels.  But  an 
outlawry  in  treason  or  felony,  amounts  to  a  con- 
viction and  attainder  af  the  offence  charged  in 
the  indictment,  as  much  as  if  the  criminal  had 
been  found  guilty  by  a  petit  jury. 

Formerly,  it  was  no  crime  to  kill  an  outlawed 
felon,  as  he  might  be  knocked  on  the  head  by 
any  person  who  met  him.  But  now,  with  much 
more  humanity,  it  is  h olden,  that  if  any  man 
wilfully  and  wantonly  kill  an  outlaw,  he  is  guilty 
of  murder^  imlcss  it  happen  in  an  attempt  to 
apprehend  him.  It  is,  therefore,  a  vulgar  error 
that  any  one  is  at  liberty  to  put  an  outlawed 
person  to  death. 

An  outlawry  may  be  reversed  by  a  writ  of 
error ;  for  if  a  single  point  be  omitted  or  mis- 
conducted, tlie  whole  outlawry  is  illegal.  Upon 
a  reversal,  the  party  accused  is  allowed  to  plead 
to  and  defend  himself  against  the  indictment. 

Writs  of  certiorari  facias^  are  writs  usually 
had  before  trial,  after  the  indictment  is  fgund, 
to  certify  and  remove  it,  with  all  the  proceed-' 
ings  thereon,  from  any  inferior  court  of  criminal 
jurisdiction,  into  the  court  of  king's  bench  ; 
which  is  the  sovereign  ordinary  court  of  justice 
2  m. 
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in  criminal  causes.  And  this  may  be  done  wbere 
it  is  surmised  that  a  partial  or  insufficient  trial 
will  probably  be  had  in  the  court  below,  &c. 

Indictments  found  by  the  grand  jury  against 
a  peer,  or  privileged  person  of  the  Universities, 
jnust  in  consequence  of  a  writ  of  certiorari,  be 
certified  and  transmitted  into  the  court  of  par- 
liament, or  to  the  courts  established  bylaw  in  the 
Universities,  as  the  case  may  be,  to  be  there 
respectively  tried  and  determined. 

Upon  the  appearance  of  the  offender  in  court, 
he  is  immediately  to  be  arraigned  on  the  indict- 
ment ;  or,  in  other  words,  the  prisojier  is  to  be 
called  to  the  bar  of  the  court,  to  answer  to  the 
charge  brought  against  him.  He  is  to  be  called 
to  the  -bar  by  his  christian  and  surnames  ;  and 
the  court  has  no  authority  to  order  his  irons  to  be 
taken  off  till  he  has  pleaded,  and  the  jury  are 
charged  to  try  him. 

The  prisoner  appearing  at  the  bar,  is  called 
upon  by  his  name  to  hold  up  his  right  hand,  in 
order  that  he  may  own  himself  by  this  act  to  be 
of  that  name  by  which  he  is  called,  and  thus 
indentify  his  person  from  the  crowd  around  him. 
But  if  he  confess  that  he  is  the  person  named,  it 
is  sufficient. 

The  significant  act  of  holding  up  the  right 
hand,   was  also  originally  intended   to  answer 
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another  very  important  purpose.  It  tvill  be 
hereafter  seen,  tliat  there  are  what  are  called 
clergyable  offences ;  that  is,  such  as  ^voukl  be 
punished  with  death  upon  conviction,  if  the 
prisoner  were  not  privileged  to  beg  his  clergy. 
Layraen,  however,  can  avail  themselves  of  the 
benefit  of  clergy  only  once,  and  formerly  they 
were  used  to  be  burned  on  the  brawn  of  the 
thumb  of  the  right  hand,  instead  of  sufiering  a 
capital  punishment  for  the  first  offence.  The 
culprit,  therefore,  was  desired  to  hold  up  his 
hand,  in  order  that  the  court  might  know 
whether  he  had  ever  been  convicted  before  of  any 
clergyable  crime.  This  reason,  however,  is 
now  done  away,  by  a  statute  of  the  king,  which 
commutes  the  burning  on  the  hand  for  whipping, 
iraprisonnaent,  transportation,  or  tlie  like,  at  the 
discretion  of  the  court. 

The  indictment  is  then  to  be  distinctly  read  to 
him  in  the  English  tongue,  that  he  may  fully 
understand  the  charge  that  is  brought  against 
him.  He  is  then  asked,  whether  he  be  guilty 
of  the  crime  whereof  he  stands  indicted^  or  not 
guilty. 

A  criminal  when  he  is  arraigned,  either  stands 
mute^  or  confesses  the  fact,  or  pleads  to  the 
indictment.  And  he  is  understood  in  law,  to 
stand  mute  when  he  either  makes  no  answer  at 
all,  or  answers  foreign  to  the  purpose  ;  or  having 
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pleaded  guilty,  rel'uses  io  put  himself  upon  his 
country.  If  he  say  nothing,  a  jury  is  to  enquire 
whether  he  be  obstinately  silent,  or  dumb  by  the 
visitation  of  God.  If  the  latter  should  appear  ia 
be  the  case,  the  court  shall  proceed  to  trial ;  but 
it  has  never  yet  been  decided,  whether  sentence 
of  death  can  be  passed  against  such  a  person. 
But  if  he  be  found  cthstinately  mute,.  \i  has  long 
been  held  that  this  is  equivalent  io  conviction. 
And  the  prisoner  shall  receive  the  same  judgment 
and  execution  in  all  such  cases,  as  if  he  had 
been  convicted  by  a  verdict  or  confession  of  the 
crime.  Two  instances  occurred  in  the  last 
century,  of  persons  who  refusing  to  plead,  were 
in  consequence  condemned  and  executed,  agree* 
ably  to  the  statute  12  Geo.  III.  ch.  20.  One 
was  at  the  Old  Bailey,  for  a  murder,  in  1777 ; 
the  other  was  for  burglary,  at  the  summer 
assizes  at  Wells,  in  179S. 

If  the  prisoner  co??/ess  the  crime  charged  in  the 
indictment,  the  court  has  nothing  to  do  but  to 
award  judgment.  That  it  was  customary  among 
the  Romans  to  punish  a  criminal  upon  his  own 
confession,  may  be  inferred  from  tJie  conclusion 
of  Cato's  celebrated  speech  which  deciiled  the 
Catalinian  conspirators.*  But  such  are  the  tender- 

*  ** — De  confessis,  sicutidemanifeslis  rerum  capitalium,  more 

♦*  Djajorutn  suppliciuna  suraendum." 

Sallust.  Bell.  Catii. 
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ness  and  compassion  of  a  British  juJge,  that  he 
is  always  very  unwilling  to  receive  and  record 
the  confession  of  the   prisoner ;    and  therefore 
generally  advises  him  to  plead  to  the  indictment, 
and  avail  himself  of  the  forms  of  the  lazVy  which 
deems  every  man  innocent  until  he  is  proved  to 
be  guilty.     But  when  a  prisoner  is  conscious  of 
his   guilt  and  is  brought    to  real  contrition  of 
heart,  he  will  probably  be  fearful  of  adding  to 
his  sin  by  telling  a  known  falsehood  in  pleading 
not  guilt)/.     In  all  events,  after  conviction  a  true 
penitent,  if  he    be   really  guilty  of  the   crime 
charged,  will  certainly  make  an  unreserved  con- 
fession of  the  truth  both  to  God  and  man,  by  an 
acknowledgment  of  ihc justice  of  his  punishment. 
It  may  not  be  amiss  in  this  place,  to  correct  a 
popular  error  respecting  what  is  called,  turning 
king's  evidence,  by  an  accomplice  in  any  crime. 
It  is  too  generally  believed,  that  an  accomplice 
■who  voluntarily  offers  to  give  evidence  against 
his  companions  in  guilt,  is  entitled  to  a  pardon. 
This  is  a  great  mistake.     It  is  true,  that  justices  ' 
of  the  peace  have  usually  encouraged  an  accom- 
plice to  make  a  full  discovery,  and  to  give  his 
evidence   without  prevarication   or   fraud;     by 
intim:iting,  at.lcast,  that  he  himself  sh:dl  not  be 
prosecuted.     But  in  the  case  of  Mrs.  Rudd,  lord 
Mansfield  clearly  laid  it  down,  that  no  authority 
2m  2 
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is  given  to  a  justice  of  the  peace  to  pardon  an 
offender,  and  to  tell  him  he  shall  be  a  ^vitness  at 
all  events  against  others.  A  magistrate  may 
encourage  the  hope  thai  such  a  witness  may 
escape  punishment ;  but  the  judge  has  a  discre- 
tionary power  to  exempt  a  king's  evidence  from 
prosecution  or  not,  as  he  sees  fit.  And,  in  fact, 
upon  a  trial  some  years  ago  at  York,  before 
judge  Duller,  the  accomplice,  who  was  admitted 
an  evidence,  denying  in  court  all  he  had  before 
confessed,  occasioned  the  prisoner  to  be  acquit- 
ted :  whereupon  the  judge  ordered  an  indictment 
to  be  preferred  against  this  accomplice,  for  the 
same  crime  :  and  upon  his  own  previous  confes- 
sion and  other  circumstances,  he  was  convicted, 
and  executed.* 

With  respect,  however,  to  those  persons  to 
whom  the  king,  by  special  proclamation,  in  the 
gazette  or  otherwise,  has  promised  his  pardon, 
lord  Mansfield  says,  that  they  have  a  rigM  to  it. 

When  the  prisoner  neither  stands  mute  nor 
confesses  the  fact,  he  is  then  said  to  pkad^  or 
make  his  defence  on  the  arraignment.  This  is 
done  cither  by  a  plea  to  the  jurisdiction,  or  a 
demurrer,  or  a  plea  in  abatement,  or  a  special 
plea  in  bar,  or  by  the  general  issue. 

*  PjrofcMor  Christian. 
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A  plea  (o  the  jurisdiction,  is  where  an  indict- 
ment is  taken  before  a  court  tliat  can  take  no 
cognizance  of  the  oft'ence.  As  if  a  man  be 
indicted  for  treason  at  -the  quarter  sessions :  in 
tliis  and  similar  cases  be  may  except  to  the  juris- 
diction of  the  court  without  answering  at  all  to 
the  crime  alleged. 

A  demurrer  to  the  indictment,  is  when  the 
crime  charged  is  allowed  to  be  true,  but  the 
prisoner  joins  issue  upon  some  point  of  law  in 
the  indictment,  by  which  he  asserts  that  the  fact 
as  stated  is  no  felony,  treason,  or  whatever  the 
crime  is  said  to  be.  But  this  plea  is  not  often 
used,  because  the  same  advantages  may  be  taken 
in  arrest  of  judgment  upon  conviction. 

A  plea  171  abatement,  is  principally  for  a 
misnomer^  a  vvrojig  name,  or  a  i  tise  addition  ta 
the  prisoner :  as,  if  Jolia  Jones,  gentleman,,  is 
indicted  by  the  name  of  Thomas  Jones,  esquire, 
he  may  piead  tiiat  he  has  the  name  of  John,  and 
not  of  Thomas ;  and  that  he  is  not  an  esquire,^ 
but  a  gentleman.  But  this  is  a  mere  delay, 
which  avails  the  prisoner  but  little,  as  a  new 
bill  of  indictment  may  he  framed,  corresponding 
wiirh  the  name  and  degree  which  he  has  avowed 
belong  to  him.  But  a  far  more  substantial  kind 
of  plea,-  is  a  special  pl.?a  in  bar,  which  afiects 
the  merits  oi  the  indiclnicnt,  and  gives  a  reason 
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why  the  prisoner  ought  not  (o  put  Iiimself  upon 
hi«  trial  for  the  crime  with  which  lie  is  charged. 

Special  pleas  in  bar,  are  of  four  kinds. 

The  plea  of  a  former  acquittal.  It  being  a 
universal  maxim  in  the  English  law,  that  no  man 
shall  be  brought  into  jeopardy  of  his  life  more 
than  once  for  the  same  crime. 

A  second  plea  in  bar,  is  a  former  conviction 
for  the  same  identical  crime  ;  although  no  judg-^ 
mcnt  was  ever  given,  or  perhaps  ever  will  be. 
And  this  is  a  good  plea  in  bar  to  an  indictment. 
But  it  must  be  observed,  that  both  these  pleas  in 
bar  must  be  upon  a  prosecution  for  the  same 
identical  act  and  crime. 

Again,  a  former  attainder ,  is  a  good  plea  in 
bar,  whether  it  be  for  the  same  or  another  felony. 
For  wherever  a  man  is  attainted  of  felony  by 
judgment  of  death,  either  upon  a  verdict  or 
confession  by  outlawry,  he  may  plead  such 
attainder  in  bar  to  any  subsequent  indictment  or 
appeal,,  for  the  same  or  any  other  felony.  And 
this,  because  the  prisoner  is  dead  in  law  by  the 
first  attainder,  his  blood  is  already  attainted,  and 
he  has  forfeited  all  that  he  had.  But  there  are 
exceptions  to  this  general  rule,  which  can  here 
be  only  thus  hinted  at. 

The  last  plea  in  bar  to  be  mentioned,   is  a 
pardon ;  which  at  once  destroys  the  end   and  < 
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purpose  of  the  indictment,  by  remitting  that 
punishraent  which  the  prosecution  is  calculated 
to  inflict.  It  is  of  great  importance  to  plead  a 
pardon  in  bar,  or  in  arrest  of  judgment,  before 
rather  than  ofttr  sentence  is  past ;  because,  by 
stopping  the  judgment,  it  prevents  the  corruption 
of  blood  by  the  attainder.  For  the  blood  once 
corrupted  by  an  attainder,  cannot  be  again 
restored  but  by  an  act  of  parliament. 

But  the  only  plea  upon  which  the  prisoner 
can  receive  his  final  judgment  of  death,  is  the 
general  issue,  or  plea  of  not  guilti/.  In  indict- 
ments of  felony  and  treason,  the  prisoner  must 
plead  the  general  issue  of  not  guilty,  as  he  can* 
not  put  in  any  special  matter  by  way  of  plea,  but 
only  give  it  in  evidence  ;  of  which  the  jury  will 
take  notice,  and  give  a  verdict  accordingly. 

The  prisoner  having  pleaded  not  guilty,  the 
clerk  of  the  arraigns  on  behalf  of  the  crown, 
replies,  that  the  prisoner  is  guilty,  and  that  he 
is  ready  to  prove  him  so.  And  thus  the  king  and 
prisoner  are  at  issue.  The  prisoner  is  then  asked 
how  he  will  be  tried ;  who  answ^ers,  *'  By  God 
"  and  the  country  ;"  to  which  the  clerk  replies, 
''  God  send  thee  a  good  deliverance :"  a  petition 
very  expressive  of  the  compassion  of  the  law^ 
which  had  rather  the  innocence  of  the  prisoner 
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should   appear,    tlian  that   his    conviction   and 
punishment  should  be  the  event  of  his  trial. 

But  if  the  prisoner  refuse  to  put  himself  upon 
his  trial  in  the  usual  form,  his  obstinacy  is  con- 
sidered as  a  confession  of  his  g^iilt^  and  he  is 
^jonvicted  of  the  felony,  &c.  accordingly. 


CHAPTER  XXXIII. 

The  same  Subject  continued. 

The  prisoner  having  been  arraigned,  and  no 
other  plea  in  bar  of  further  proceedings  estab- 
lished, he  must  take  his  trial  on  the  general 
issue^  or  plea  of  ^'  not  guilty ^  In  other  words, 
the  facts  charged  in  the  indictment  must  be  sub- 
mitted to  the  impartial  examination  and  decision 
of  a  jury.  We  are  now,  then,  advanced  to  a 
very  important  and  interesting  stage  of  the  busi- 
ness. To  behold  a  fellow-subject  standing  in 
open  court  accused  by  twelve  of  the  first  men  in 
the  county  of  a  crime,  which,  if  proved  in  his 
presence,  will  deprive  him  of  his  property,  or 
his  liberty,  or  his  life,  or  all ;  to  see  the  king  in 
the  person  of  the  judge  arrayed  in  the  robes  and 
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surrounded  with  the  iusignia  of  his  office,  sitting 
to  distribute  justice  with  an  impartial  hand  ;  to 
mark  the  altcrnatiiig  forebodings  of  the  counte- 
nances of  a  crowded  audience,  arising  from  the 
accusation  of  the  counsel  and  the  testimony  of 
the  witnesses  ;  to  notice  the  patient  attention  of 
the  jury  to  all  the  evidence  /or,  as  well  as 
against,  the  prisoner;  how  eagerly  they  drink  in 
every  syllabic  of  his  defence ^  and  with  what 
caution  and  lendeniess  they  return  their  verdict; 
to  observe  the  trembling  anxiety  with  which  the 
unhappy  prisoner  waits  for  the  dreadful  or 
elating  words  that  are  to  decide  his  doom,  is  a 
scene  so  solemn  and  affecting,  that  no  feeling 
person  can  suryey  it  without  the  most  lively 
emotions  ! 

We  shall  now  enter  more  fully  into  the  consi- 
deration of  the  trial  hy  jury. 

In  the  superstitious  age  of  our  Sa"xon  ancestors, 
several  very  exceptionable  modes  of  trial  were 
Jgnorantly  had  recourse  to  in  order  to  ascertain 
the  guilt  or  innocence  of  the  accused  ;  it  being 
a  general  opinion  at  that  time,  that  God  would 
always  miraculously  interpose  to  save  the  inno- 
cent. This  absurd  and  presumptuous  notion, 
however,  of  the  inmiediatc  interference  of  Di- 
vine Providence  in  deciding  the  guilt  or  inno- 
cence of  any  one  by  orchah^  or  the  trials  hyjire 
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nnd  KDitter^  and  afterwards  by  the  trial  of  battle^ 
was  at  length  expelled  from  the  minds  of  our 
forefathers;  who/ as  they  became  more  enligh- 
tened, adopted  the  superior  mode  of  trial  by 
Jury. 

The  origin  of  this  essential  part  of  our  consti- 
tution, is  unquestionably  very  ancient,  and 
derived,  accord iijg  to  some  authors,  from  those 
barbarous  tribes  which  every  where  invaded  the 
Roman  provinces,  and  carried  with  them  their 
natural  love  of  freedom.  Mr.  Hume,  however, 
is  of  opinion,  that  the  first  lineaments  of  tlie 
English  jury,  originated  m  the  inventive  mind 
of  the  sagacious  king  Alfred.  The  division  of 
all  Efigland  b}^  this  extraordinary  prince  into 
counties,  hundreds,  and  tithings,  was  an  insti- 
tution admirably  calculated  for  restraining  a 
licentious  people,  and'  administering  impartial 
justice  amongst  all  ranks  tiiroughout  tlie  king- 
dom. This  wise  system  made  every  man  a  surety 
for  the  good  behaviour  of  his  neighbour ;  and 
the  method  which  it  adopted  for  the  decision  of 
all  causes,  "  deserves/'  says  Mr.  Hume,  ^*  to 
**  be  noted  as  being  the  origin  of  juries."  It 
is  impossible,  however,  to  fix  the  precise  time 
at  which  this  palladium  of  Englrh  liberty  origi- 
nateS,  or  to  state  the  exact  circumstance  from 
which  it  at  first  sprang.     To  find  out  its  real 
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source  seems  almost  as  hopeless  an  undertaking 
as  the  attempt  to  discover  the  head  of  the  Nile. 
Probably,  the  trial  by  jury  arose,  as  the  famous 
Egyptian  river  most  likely  does,  from  several 
inconsiderable  springs.  Certain  it  is,  that  in 
flowing  down  to  us  it  met  with  many  checks  and 
inteniiptions.  But  it  is  generally  allowed,  that 
it  brake  through  all  impediments,  and  that  its 
channel  was  widened  and  deepened  after  the 
conquest ;  that  it  ran  in  a  stronger  current  from 
the  reigA  of  the  second  to  that  of  the  third 
Henry,  gradually  swelling  from  that  period  to 
its  present  height ;  and  by  overflowing  our  coun- 
try, has  rendered  it  the  fertile,  the  happy,  the 
envied  land  of  freedom. 

Since  the  abolition  of  the  superstitious  modes 
of  decision,  the  only  forms  of  trial  in  criminal 
cases  amongst  us,  have  been  that  by  the  peers  of 
England,  in  the  high  court  of  parliament ;  and 
the  trial  of  commoners,  by  jury.  Thi  latter 
form  of  trial,  indeed,  is  extended  even  to  the 
nobility,  in  all  criminal  cases;  treason,  felony, 
and  misprision  of  these,  only  excepted. 

There  is  a   very  important  advantage  in  the 

English  trial  by  jury  in  criminal  cases.     For,  as 

in   times   of  violence,    the   subject  may  justly 

apprehend  more  danger  in  suits  between  the  king 

2n 
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and  him,  than  in  disputes  between  one  subject 
and  another;  the  law  has  wisely  placed  the 
strong  and  two-fold  barrier  of  a  previous  pre- 
sentment and  a  subsequent  trial  by  jury  between 
the  liberty  of  the  subject  and  the  prerogative  of 
the  crown.  In  short,  no  man  can  be  tried,  even 
by  a  jury  of  his  equals,  for  any  crime,  until 
twelve  of  his  fellow-subjects  have  first  of  all 
agreed,  upon  oath,  that  he  ought  to  be  called 
iipon  to  answer  the  matter  cKarged  against  him 
in  the  indictment ;  and  even  then  he  is  shielded 
from  the  arm  of  vengeance,  till  the  petit  jury 
pronounce  him  guiltt/.  Thus  is  the  subject,  as  it 
were,  hermetically  sealed  and  guai'ded  against 
the  *Mnsolence  of  office"  on  the  one  hand,  and 
the  insidious  machinations  of  private  revenge  on 
the  other. 

Biit  it  is  time  to  take  a  view  of  the  proceedings 
in  a  criminal  trial  by  jury. 

When  the  prisoner  has  pleaded  not  guilty ,  and 
put  himself  upon  his  country  for  trial,  the  sheriff 
of  the  county  is  to  return  a  panel  of  jurors,  who 
must  be  freeholders,  indiscriminately  taken,  of 
the  county  in  which  the  crime  was  committed. 

Bat  persons  indicted  for  smaller  misdemeanors, 
after  having  pleaded  not  guilty,  may  traverse  the 
indictment.  In  that  case  they  usually  give  secu- 
riiy  to  appear  at  the  next  session  or  assize,  and 
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then  and  there  to  try  the  traverse,  giving  notice 
to  the  prosecutor  of  the  same. 

All  persons,  however^  indicted  for  high  trea-^ 
son  and  misprision  of  treason,  shall  have  not 
only  a  copy  of  the  indictment,  hut  a  list  of  all 
the  witnesses  to  he  produced  against  them,  and 
of  the  jurors  impanelled,  with  their  professions 
and  places  of  abode,  delivered  to  them  ten  days 
before  the  trial,  and  in  the  presence  of  two 
witnesses ;  that  they  may  be  the  better  prepared 
to  make  their  challenges  and  defence ;  and  to 
bring  forward  any  thing  which  they  may  know 
of  the  witnesses  that  is  likely  to  destroy  the  ere* 
dibility  of  their  testimony.  A  striking  instance, 
that  shews  with  what  care  the  law  has  guarded 
the  life  and  liberty  of  the  subject  against  the 
power  of  the  crown. 

\^^ien  the  trial  is  called  on,  the  jurors  are  to 
be  sworn,  as  they  appear,  to  the  number  of 
twelve,  if  they  are  not  challenged  by  the  parties. 

Challenges  may  be  made  either  by  the  king  or 
the  prisoner;  and  either  against  the  whole  array 
or  against  any  individual  juror,  for  the  very 
same  reasons  as  in  civil  causes.  And  it  will  here 
be  seen,  that  it  is  not  without  reason  that  our 
English  laws  are  so  celebrated  for  their  tender- 
ness and  compassion  to  all  who  stand  arraigned 
at  the  bar  of  justice.    For  the  prisoner  is  allowed 
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in  all  capitc^I  cases,  peremptorily  to  challenge  a 
certain  number  of  jurors,,  without  assigning  any 
cause  whatever.  He  is  permitted  to  do  this, 
that  he  may  not  be  tried  by  any  one  man  against 
whom  he  may  have  conceived  a  prejudice ;  be- 
sidesj  if  he  were  obliged  to  state  the  cause  of  hijf 
challenge,  the  juror  objected  to  might  feel  a 
resentment  against  the  prisoner,  should  the  court 
not  allow  him  to  be  set  aside.  And  as  a  further 
proof  that  the  law  is  guided  by  humanity  to  the 
prisoner  in  this  provision,  it  enjoins  that  the  king 
shall  challenge  no  juror  without  assigning  a  rea- 
son,  to  be  allowed  by  the  court. 

It  is  ^evident,  however,  that  this  great  indul- 
gence affords  the  prisoner  an  opportunity  of 
challenging  every  juror,  till  it  were  impossible  to 
try  him.  To  remedy  this  inconvenience,  there- 
fore, the  law  has  fixed  a  reasonable  boundary ; 
so  that  if  a  prisoner  persist  in  challenging  per- . 
emptorily  more  than  thirti/'five  (thut  is  one  short 
of  three  juries),  or  in  felonies  more  than  twenty 
jurors,  the  law  concludes  that  he  has  no  intention 
to  be  tried  at  all.  In  which  case,  the  prisoner  is 
considered  as  standing  mute,  and  sentenced  as 
one  convicted  on  his  own  confession.  If  from 
any  cause  a  sufficient  number  of  jurors  cannot  be 
had  from  the  original  panel,  a  talcs  may  be 
awarded   as  in  civU   caseg,  till  the  number  of 
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twelve  is  sworn  "well  and  truly  to  try,  and  true 
*'  deliverance  make,  between  our  sovereign  lord 
*'  the  king  and  the  prisoner  whom  they  have  in 
'^  charge,  and  a  true  verdict  to  give,  according 
'^  to  their  evidence,'*  Before,  however,  a  jury- 
man is  sworn,  he  is  desired  to  "  look  at  the 
'^  prisoner ;"  not  that  he  may  gratify  a  wanton 
curiosity,  but  that  the  unhappy  situation  of  the 
culprit  may  so  far  excite  his  compassion,  as 
shall  induce  him  not  only  to  do  justice  between 
him  and  the  king,  but  to  lean  to  the  side  of 
mercy  as  far  as  he  can  consistently  with  his 
solemn  oath,  if  any  doubt  of  his  guilt  arise  in 
his  mind. 

The  jury  being  sworn,  the  indictment  is  gene- 
rally opened  by  the  counsel  for  the  crown  or 
prosecution;  who  having  slated  the  leading  facts 
to  the  jury,  endeavours  to  substantiate  them  by 
the  witnesses,  whom  he  calls  upon  to  give  their 
evidence  upon  oath. 

In  a  trial  for  any  capital  crime,  upon  the 
general  issue,  a  prisoner  is  not  allowed  any  coun- 
sel to  2)lead  for  him  ;  and  the  reason  assigned,  is, 
that  to  convict  a  prisoner,  the  evidence  ought  lo 
be  so  clear,  as  not  to  be  capable -of  being  contr  j- 
verted.  In  mailers  of  law,  however,  arising  on 
the  trml,  the  prisoner  is  entitled  to  the^ssistance- 
2  N   2  '  ' 
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of  counsel ;  and  the  court  never  scruples  to  allow 
him  one  to  instruct  him  what  questions  to  ask,  or 
eveu  to  ask  questions  for  him  relative  to  matters 
of  fact.  In  shorty  the  learned  judge  himself  is 
counsel  for  the  prisoner,  as  the  law  and  his  oath 
oblige  him  to  see  that  the  proceedings  against 
liim  are  legal  and  strictly  regular. 

It  is  obvious  that  the  assistance  of  counsel 
naight  be  withheld  by  superior  influence  in  the 
case  of  state  criminals  :  the  legislature,  there- 
fore, has  wisely  enacted,  that  persons  indicted  for 
such  high  treason  or  misprision  thereof  as  works 
a  corruption  of  blood  (except  for  treason  in  coun- 
terfeiting the  king's  coin  or  seals)  may  make  their 
full  defence  by  counsel,  not  exceeding  two,  to 
be  named  by  the  prisoner  and  asssigned  by  the 
court  or  judges.  And  the  same  indulgence  is 
extended  to  parliamentary  impeachmtnts  for  high 
tieason. 

There  are  a  few  leading  points  wherein  a 
difference  is  made  between  civil  and  criminal 
evidence;  but  for  the  most  part,  the  doctrine  of 
evidence  is  in  both  cases  the  same. 

In  cases  of  high  treason,  petit  treason,  and 
misprision  of  treason,  two  lawful  witnesses  are 
in  general  required  to  convict  a  prisoner ;  unless 
he  shall  willingly  and  without  violence  confess 
the  same.     In  prosecutions  for  high  treason,  the 
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law  requires  that  the  overt  act  or  acts  be  proved        i 
to  have  been  committed  at  the  place  specified  in 
the  indictment.     With  respect  to  itvo  witnesses 
being  necessary  in  most  cases  to  prove  the  same       ] 
pvert  act,  it  may  be  observed,  that  if  one  wit-        | 
ness  prove  one  overt  act,  and  another  witness 
prove  another  overt  act  of  the  same  species  of 
treason,  that   is   sufficient   proof  of  the  crime 
charged,  according  to  the  requisition  of  the  sta- 
tute.*    In   almost  every  other  accusation,   one       \ 
positive  witness  is  sufficient.  l 

In  consequence,    however,    of  the  king's  life 
having  been  brought  into  imminent  danger  by  a       I 
maniac' shooting  at  him  in   the  theatre,  it  was      1 
very  properly   enacted,    39  and   40  Geo.    III.       ; 
ch.  93,  "  that  in  all  cases  of  high  treason  where 
*'  the  overt  act  or  acts  shall  be  assassination  or       i 
^'  killing   of  the   king,    or   any   direct  attempt       ' 
'^  against   his  life,    8cc.    the  person  or  persons 
"  charged  with  such  offence,  shall  and  may  be 
"  indicted,  arraigned,  tried  and  attainted  in  the       i 
^'  same  manner,  and  according  to  the  same  course       { 
**  and  order  of  trial  in  every  respect,  and  upon       ' 
^*  the  like  evidence,  as  if  such  person  or  persons 
"  stood   charged  with  murder.     And  judgment 
"  shall  be  given  and  execution  done  as  in  other 

^  See  lord  Ellenborough'slamiaous  somniiiig  up  upon  the  trial  \ 

of  colonel  Despard*  .^ 
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'^  cases  of  high  treason,  any  la\v_,  statute,  or 
"  usage,  to  the  contrary  notwithstanding." 

In  indictments  for  perjury,  likewise,  two 
witnesses  are  required  to  convict  the  accused. 
Again,  although  the  mere  simiUtude  of  hand- 
writing in  two  papers  shewn  to  a  jury,  without 
other  concurrent  testimony,  is  no  evidence  that 
both  were  written  by  the  same  person ;  yet  the 
testimony  of  witnesses  well  acquainted  with  the 
party's  hand,  is  evidence  in  all  cases,  to  be  left  to 
a  jury,  if  the  papers  were  found  in  the  custody 
of  the  prisoner. 

Once  more,  all  presumptive  evidence  of  felony 
is  to  be  admitted" with  caution.  For  the  law 
holds,  that  it  is  better  that  ten  guilty  should 
escape,  than  that  one  innocent  person  should 
suffer  punishment. 

Lastly,  respecting  criminal  evidence,  it  is  de- 
clared by  statute  1  Anne,  ch.  9,  that  in  all  cases 
of  treason  and  felony,  all  witnesses /or  the  pri- 
soner shall  be  examined  upon  oath,  in  like  man- 
ner as  the  witnesses  against  him* 

The  evidence  for  the  prosecution  being  gone 
througli,  the  prisoner  is  then  called  upon  for  his 
defence,  and  permitted  to  bring  forward  such 
witnesses  as  he  pleases,  in  his  favor.  The  judge 
now  sums  up  the  whole  evidence,  and  makes 
suitable  remarks  on  it  to  the  jury,  by  pointing 
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out  the  law  of  the  case,  shewing  where  the  evi- 
dence is  to  the  purpose,  and  where  defective,  and 
uniformly  instructing  them,  that  if  any  doubt  of 
the  prisoner's  guilt  rest  upon  their  minds,  they 
are  bound  iju  mercy  to  acquit  him:  it  being  the 
very  essence  of  English  liberty  to  prelect  the 
subject  against  foul  charges  in  the  criminal  courts 
of  justice.*  The  jury  then  retire  to  consider 
their  verdict,  which  they  must  give  in  open 
court,  not  pritately  to  the  judge,  as  sometimes 
happens  in  civil  causes. 

No  verdict  can  be  given  unless  the  whole  of  the 
jury  are  agreed.  The  unanimity  of  twelve  men 
is  the  peculiar  characteristic  of  the  English  jury, 
A  regulation,  however,  so  repugnant  to  all  expe- 
rience of  human  conduct,  passions,  ar^d  under* 
standings,  could  hardly  in  any  age  have  been 
inlroduced  into  practice  by  a  deliberate  act  of  the 
legislature.  Il  is  probable,  therefore,  that  as  no 
effective  verdict  could  originally  be  given  by 
fewer  than  twelve  jurors,  although  more  were 
present_,  so  afterwards  when  only  twelve  were 
sworn,  their  unanimity  became  indispensable. f 

*  See  Mr,  serjeant  Beat's  iDgenious  and  elocjueat  defence  of 
coloael  Despard. 

f  Profeuor  Christian. 
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If  the  jury  find  the  prisoner  not  guilty ,  he  is 
then  for  ever  quit  and  discharged  of  the  accusa- 
tion, and  shall  be  immediately  set  at  large,  with- 
out paying  any  fee  to  the  gaoler.  But  if  they 
find  him  guilty,  he  is  then  said  to  be  convicted 
of  the  crime  whereof  he  stands  indicted.  Imme- 
diately after  conviction  for  any  grand  or  petii 
larceny  or  other  felony,  tliere  are  two  collateral 
circumstances  arise. 

First,  it  is  enacted  by  various  statutes  that  the 
reasonable  expences  of  prosecution,  and  also,  if 
the  prosecutor  be  poor,  a  compensation  for  his 
trouble  and  loss  of  time,  shall  be  allos^ed  him 
out  of  the  county  stock,  if  he  petition  the  judge 
for  that  purpose.  And  also  that  all  persons 
appearing  upon  recognizance  or  subpoena  to  give: 
evidence,  whether  any  indictment  be  preferred 
or  not,  and  as  well  without  conviction  as  with  it, 
shall  be  entitled  to  be  paid  their  chaiges,  with 
a  farther  allowance  (if  poor)  for  their  trouble 
and  loss  of  time. 

Secondly,  on  conviction  of  larceny  in  parti- 
cular, the  prosecutor  shall  have  restitution  of 
goods. 

It  sometimes  happens  when  the  jury  find  the 
prisoner  guilty,  that  they  recommend  him  to 
mercy.  But  that  the  king  may  exercise  this 
amiable  part  of  his  prerogative  with  the  wisest 
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discrimination  of  character  and  circumstances, 
the  juries  have  of  late  been  required  to  slate  their 
reasons  for  such  recommendation ;  which,  how- 
ever,  by  no  means  ensures  to  a  prisoner  even  the 
mitigation  of  punishment,  much  less  a  pardon. 
For  although  the  jury  accompanied  their  verdict 
of  guilty  against  colonel  Despard,  with  the  folr 
lowing  words,  "  My  lord,  we  do  most  earnestly 
"  recommend  the  prisoner  to  mercy  on  account 
'^  of  the  high  testimonials  to  his  former  good 
**  character  and  eminent  services ;"  yet  he  was 
executed  with  the  accomplices  of  his  guilt.  Let 
not  any  man  then  take  encouragement  to  trans- 
gress the  law  on  the  presumption  that  his  former 
good  conduct  will  extenuate  his  guilt  or  alleviate 
his  punishment  I 

Such  then  is  the  trial  by  jury  in  criminal  cases, 
so.  admLiably  calculated  to  protect  the  person^ 
property,  andiife  of.  the  subject  from  all  vexa- 
tious oppression.;  whilst  it  is  fully  adequate  to 
answer  all  the  ends  of  justice  on  behalf  of  the 
crown.  Kolhing  can  exceed  this  mode  of  trial. 
But  excellent  as  it.is^  some  imperfection  attaches 
to  it^  to  remind  ns  that  it  is  a  human  institution. 
In  practice,  it  will  not  always  be  found  to 
answer  its  design.  The  innocent  will  doubtless 
sometimes  suffer  wrongfully,  and  the  guilty  fre« 
quently  escape  deserved  punLslunenl.     The  latter 
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may  be  deprecated;  the  former  will  always  be 
matter  of  poignant  sorrow.  Does  any  one,  ihen 
lament  that  even  the  trial  by  an  English  jury  will 
not  in  all  cases  infallibly  protect  the  innocent,  and 
uniformly  convict  the  guilty?  let  him  direct  his 
thoughts  to  that  "judgment-seat"  to  which  lieth 
an  appeal  from  every  earthly  cQurt.  There  all 
haman  errors  will  be  fully  rectified,  and  every 
false  judgment  reversed  ! 

Upon  conviction  of  the  prisoner,  the  judgment 
of  the  court  immediately  follows,  if  no  inter- 
vening circumstance  suspend  it. 

The  principal  intervening  circumstance  in 
arrest  of  judgment  is  the  benefit  of  clergy. 

As  this  important  peculiarity  of  our  criminal 
law  is  not  generally  understood,  it  will  be  needful 
briefly  to  consider  it. 

The  benefit  of  clergy  then  originated  from  a 
constitution  of  the  pope ;  "  that  no  mart  should 
*^  accuse  the  priests  of  holy  church  before  a 
*^  secular  judge."  This  privilege  at  length  was 
claimed  by  the  popish  clergy,  as  a  ditine  right 
to  which  they  were  entitled  ;  founding  so  unrea- 
sonable an  exemption  upon  a  ridiculous  perver- 
sion of  that  text  of  scripture,  '*  touch  not  mine 
'*  anointed^  and  do  my  prophets  no  harm."*   The 

♦  1  Chron.  xvi,  ver.  29. 
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blind  submission  which  christian  princes  in  the 
dark  ages  paid  to  the  authority  of  the  churchy 
only  increased  the  monstrous  pretensions  of  the 
popish  clergy,  who  did  not  fail  to  abuse  the 
superstitious  lenity  of  their  civil  rulers.  There 
was  nothing  that  they  did  not  render  subservient 
to  the  interests  of  their  order.  Whatever  they 
touched  was  by  a  sort  of  magic  turned  to  gold. 
As  their  power  therefore  increased,  they  multi- 
plied their  privileges  to  a  vast  extent.  But  the 
benefit  of  clergy  being  wholly  derogatory  to  the 
king  and  contrary  to  the  common  law  of  England, 
the  clergy  never  could  obtain  in  this  country  a 
total  exemption  from  secular  jurisdiction. 

This  privilege  was  exercised  in  England  with 
great  uncertainty  until  the  reign  of  Henry  VI, 
It  was  then  finally  settled,  that  the  prisoner 
should  be  first  arraigned  before  \he  secular  judge, 
and  might  either  then  claim  his  benefit  of  clergy 
by  way  of  declinatory  plea,  or  after  conviction^ 
in  arrest  of  judgment.  But  the  latter  mode  is 
now  usually  adopted. 

This  privilege  was  originally  restricted  to 
those  who  wore  the  clerical  liabif,  and  were 
trimmed  with  the  clerical  tonsure.  Bat  in  those 
days  of  ignorance,  the  ability  to  read  being  a 
mark  of  great  erudition,  every  one  thus  qualified 
2o 
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became  in  time  to  be  accounted  a  clerk  or  ckricttSy 
and  was  allowed  the  benefit  of  clergy,  althotigli 
not  in  holy  orders.  On  account  of  the  scarcity 
of  the  clergy  in  the  realm,  the  bishop  might,  if 
he  would,  claim  any  man  who  was  condemned 
to  death  by  the  civil  judge,  as  a  clerk,  if  he 
could  read.  Bat  if  either  the  bishop  would  not 
demand  him,  or  the  prisoner  could  nol  read,  then 
was  he  to  be  put  to  death.  At  length,  howeVer,- 
it  was  discovered  that  as  many  laymen  as  clergy-' 
men  enjoyed  this  privilege,  which  could  not  fail 
to  excite  the  jealousy  of  the  latter,  lest  the 
sacredness  of  their  order  should  be  profaned  by  a 
too  great  assimilation  of  their  privileges  with 
those  of  the  laity.  A  fuVther  distinction,  there- 
fore, was  made  in  favour  of  the  clergy  by  statute 
4  Henry  VII.  ch.  13.  By  which  it  was  enacted, 
that  a  laymen  should  not  be  entitled  to  the 
benefit  of  clergy  more  than  07ice ;  whereas  a 
clerk  in  holy  orders  might  have  his  clergy  a 
second,  time  and  oftencr.  And  in  order  to  dis- 
tinguish the  person  of  a  layman  from  that  of  a 
clergyman,  the  former,  wlien  admitted  to  this 
privilege,  was  burned  with  a  hot  iron  in  the 
brawn  of  the  left  thumb,  by  the  gaoler^  in  open 
court. 

Formerly,  the  laity  after  burning,    and  the 
clergy  without  if,    were   discharged   from  tlie 
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civil  courts,  and  given  over  to  the  bishop's  juris- 
diction, wlicre  he  was  purged  with  a  mock  trial 
by  a  jury  of  twelve  clerks.  But  sucli  shocking* 
perjuries  and  abuses  were  lor  ages  committed  in 
this  way,  that  when  the  reformation  Was  fully 
established,  so  profane  a  cercmofiy  was  abolished 
by  18  Eliz.  ch.  7.  The  wisdom  of  tl  t  English 
legislature  afterwards  discovered,  that  as  learning 
was  no  extenuation  of  a  crime,  neither  was 
ignorance  any  aggravation  of  guilt.  It  was 
therefore  enacted  by  statute  o  Anne,  ch.  6,  that 
the  benefit  of  clergy  should  be  extended  to  all 
who  were  entitled  to  ask  it,  without  requiring 
them  to  read  by  way  of  conditional  merit.  So 
that  when  such  persons  are  asked  by  the  court 
.vhat  they  have  to  say  why  judgment  of  death 
should  not  be  pronounced  upon  them,  they  are 
told  to  kneel  down  and  pray  the  benefit  of  the 
statute.  And  the  burning  of  the  hand  or  cheek, 
has  been  by  various  later  statutes,  exchanged  for 
fine,  imprisonment,  whipping,  &c.  at  the  discre- 
tion of  the  judge. 

With  respect  to  the  persons  to  whom  this 
privilege  of  clergy  is  allowed  at  the  present 
day,  it  may  be  observed,  that  all  clerks  in  holy 
orders  are  without  any  corporal  punishment  to 
be  admitted  to  it,  and  immediately  discharged 
as  often  as  they  shall  offend.     But  although  iu 


436  PROCEEDINGS   IN 


cases  of  grand  larceny  or  any  clergyable  felony, 
clergymen  are  not  subject  to  any  corporal  punish- 
ment ;  yet,  on  conviction  for  petit  larceny,  they 
are  liable  to  be  whipped  or  transported,  like 
other  persons.  But  why  a  protest  ant  clergyman 
should  be  distinguished  from  a  layman  by  the 
privilege  cf  committing  ani/  crime  whatever  with 
impunity  is  hard  to  be  understood.  Surely  so 
enlightened  a  body  as  the  English  clergy,  must 
consider  such  an  exemption  as  very  invidious. 
It  is  not  likely,  however,  that  persons  of  their 
education  should  often  have  occasion  to  avail 
themselves  of  this  part  of  the  criminal  law. 

Again,  all  lords  of  parliament  and  peers  of 
the  realm,  having  seat  and  voice  in  the  senate, 
as  well  as  all  peeresses,  shall  be  discharged  in , 
all  clergyable  felonies,  in  the  same  manner  as 
real  clerks  convict,,  but  this  only  for  the  first 
offence. 

And,  lastly,  all  the  commoners  of  the  realm, 
not  in  holy  orders,  whether  male  or  female,  shall 
for  the  first  offence  be  discharged  of  the  capital 
punishment  of  felonies  within  benefit  of  clergy, 
upon  being  burned  in  the  hand,  whipped,  fined, 
or  imprisoned,  at  the  discretion  of  the  judge ; 
or  in  cases  of  larceny,  upon  being  transported 
for  seven  years,  if  the  court  shall  think  fit.  For- 
merly, by  the  common  law,  women  were   ex- 
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eluded  from  the  benefit  of  clergy ;  but.  the  statute 
of  3  W.  and  M.  ch.  9,  placed  them  in  all  cases 
on  the  same  footing  with  men  of  the  same  rank. 

Witli  regard  to  the  crimes  for  which  the  benefit 
of  clergy  is  to  be  allowed,  it  may  be  remarked, 
that  neither  in  high  treason,  nor  petit  larceny, 
nor  in  any  mere  misdemeanors,  was  it  ever 
|U.imittcd  at  the  common  law.  It  may  therefore 
be  taken  for  granted,  that  it  was  allowable  only 
in  petit  treasons  and  capital  felonies.  In  all 
felonies,  however,  whether  newly  created  or  by 
common  law,  clergy  is  now  allowable,  unless 
taken  away  by  express  words  of  an  act  of  par* 
liament. 

The  term  felon]/,  in, the  English  law,  com- 
prises every  species  6f  crime  which  occasioned 
at  common  law  the  forfeiture  of  goods  and  lands  ; 
and  to  which  a  capital  pnnishmciTt  is  sometimes 
added  by  statute.  The  word  is  of  feudal  origin, 
being  derived  from  fec,  which  means  a  fend  ; 
and  Ion,  which  signifies  price  or  value.  Felony 
then,  is  the  consideration  for  which  a  m:-^n  gives 
up  his  fief  This  term,  therefore,  which  at  first 
imported  the' conscfjuences  of  certain  crimes,  is 
now  applied  to  the  crimes  themselves,  whicii  in 
common  language  are  called  felonies. 

The  conwqucnces  of  the  hewQ^ii  of. clergy  io 
the  person  convicted,  are,  independently  on  tl;e 
2o  2 
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corporal  punishment,  very  important;  for  having 
been  once  a  felon,  but  now  purged  from  that 
guilt  by  the  privilege  of  clergy,  he  receives 
hereby  a  kind  of  statute  pardon.  Hence,  not 
only  his  present  welfare,  but  his  future  interests 
are  materially  affected  ;  for  after  burning,  or  its 
substitute,  or  pardon,  the  prisoner  is  discharged 
for  ever,  not  only  of  the  crime  of  which  he  is  now 
convicted,  but  of  all  other  felonies  before  com- 
mitted, within  the  benefit  of  clergy ;  and  i^ 
restored  to  all  his  former  capacities,  and  to  the 
possession  of  his  lands,  as  though  he  had  never 
been  convicted.  And  this  is  equally  applicable 
to  peers  and  clergymen,  who  are  entitled  to  the 
same  privileges  without  burning  or  any  other 
punishment  in  its  stead. 

CHAPTER  XXXIV. 

The  same  Subject  continued. 

After  conviction  by  the  verdict  of  the  jury  in 
the  presence  of  the  criminal,  upon  a  capital 
charge,  the  judge  either  immediately  or  soon 
after  asks  the  prisoner  whether  he  has  any  thing 
to  say  in  arrest  o(  judgment  j  that  is,  whether 
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lie  can  shew  any  cause  why  the  sentence  of  the 
law  should  not  be  passed  upon  him. 

Of  this  clemency  of  the  law,  the  prisoner  may 
now  avail  himself,  by  making  exceptions  to  the 
indictment ;  as,  for  want  of  sufficient  certainty  in 
setting  forth  the  person,  the  time,  the  place,  or 
the  offence.  And  if  his  objections  should  prove 
Valid^  the  whole  proceedings  shall  be  set  aside, 
but  the  party  may  be  indicted  again.  Or,  he 
may  plead  a  pardon  in  arrest  of  judgment, 
which  saves  the  attainder  and  corruption  of 
blood ;  but  this  is  not  the  case  if  the  pardon  be 
not  pleaded  till  after  sentence:  and  the  blood 
being  once  corrupted,  nothing  can  restore  it  but 
an  act  of  parliament.  Or,  he  may  pray  the  beue^ 
Jit  of  clergy  ;  which,  it  has  been  already  remark- 
ed, arrests  the  judgment  of  death. 

If  all  these  resources  fail,  then  the  judge  is 
obliged  to  pronounce  the  sentence  of  the  law. 
And  here  it  is  worthy  of  observation,  that  the 
law  is  no  respecter  of  persons  ;  but  has  ordained 
before  hand  the  kind  of  punishment,  alll^ough 
not  always  the  degree  which  shall  be  the  con- 
sequence of  every  offence,  by  whomsoever  com- 
mitted. It  is  one  of  the  excellencies  of  our 
constitution,  that  the  species  of  punishment  is 
not  left  in  the  breast  of  any  judge,  or  even  of  a 
jury ;  who  are  all  men  subject  to  passions,  and 
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might  in  some  cases  -witliliold  deserved  punish- 
ment, tlirough  a  mistaken  tenderness ;  and  in 
others,  inflict  inordinate  penalties,  from  anger 
or  revenge.  Nor  are  the  discretionary  fines  and 
imprisonments  which  our  courts  in  some  cases 
are  allowed  to  adjudge,  any  exceptions  to  the 
general  rule  :  for  the  nature  of  the  punishment 
is  fixed  and  determinate,  although  the  duration 
and  quantity  of  it  must  frequently  vary  according 
to  circumstances.  The  discretion  of  the  judges, 
too,  is  regulated  by  law;  the  bill  of  rights 
declaring,  that  excessive  fines  ought  not  to  be 
inq)osed  ;  nor  cruel  and  unusual  punishments 
inflicted.  And  any  judge  who  dared  to  disregard 
this  charter  of  English  liberties,  would  soon  find 
reason  to  repent  of  his  arbitrary  conduct. 

The  most  terrible  and  highest  judgment  of  the 
law,  is  the  sentence'  of  death.  When  this  is 
pronounced  on  a  man,  the  inseparable  conse- 
quence is  attainder.  The  unhappy  person  is 
now  no  longer  of  any  credit  or  reputation.  He 
cannot  be  a  witness  in  any  court ;  neither  is  he 
capable  of  performing  the  functions  of  another 
raan-  For,  by  anticipation  of  his  punishment, 
he  is  already  dead  in  law.  The  consequences  of 
attainder,  are  forfeiture  and  corruption  of  blood. 
Forfeiture  is  two-fold;  of  real  and  of  personal 
estates. 
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Asio'real  estates,  a  man  by  attainder  in  high 
treason,  forfeits  to  the  king  all  his  lands  and 
tenements  of  inheritance  that  he  possessed  at 
the  time  the  treason  ^vas  committed.  This  for- 
feiture destroys  all  intermediate  sales  and  incum- 
brances, but  not  those  contracted  before  the  fact. 
And  therefore  awife*s  jointure  is  not  forfeited  by 
her  husband's  treason.  The  justice  of  this  for- 
feiture of  property,  is  founded  in  this  considera- 
tion ;  that  he  who  has  thus  violated  the  funda- 
mental principles  of  government,  and  broken  his 
part  of  the  original  contract  between  the  king  and 
people,  hath  abandoned  his  connexions  witfe 
society,  and  has  no  longer  any  right  to  the  enjoy- 
ment of  its  privileges;  one  of  which  is,  the  right 
of  transferring  his  property  to  others. 

In  petit  treason  and  felony,  the  offender  also 
forfeits  all  his  chattel  interests  absolutely,  and 
the  profits  of  all  his  freehold  estates,  during  life ; 
and  after  his  death,  all  his  lands  and  tenements, 
in  fee  simple  (but  not  those  in  tail),  to  the  king, 
for  a  year  and  a  day. 

The  forfeiture  of  goods  and  chattels  is  incurred 
in  every  one  of  the  higher  kinds  of  offence ;  in 
high  treason,  or  misprision  thereof,  petit  treason, 
felonies  of  all  sorts,  whether  clergyable. or  not, 
suicide,  petit  larceny,  standing  mute,  &c. 

There  is  a  difference  between  the  forfeiture  of 
lands  and  of  goods  anti  chattels.    The  former  are 
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not  forfeited  till  after  attainder  ;  whilst  the  latter 
are  on  conviction. 

Again,  the  forfeiture  of  lands  has  relation  to 
the  time  the  fact  was  committed,  so  as  to  avoid 
all  intermediate  sales,  &c.  &c.  but  that  of  goods 
and  chattels  has  not,  so  that  a  man  forfeits  those 
only  which  he  has  at  the  time  of  conviction. 

Corruption  of  bloody  the  other  immediate  con- 
sequence of  attainder^  means  the  incapacity  of 
an  attainted  person  to  inherit  lands,  &c.  &c. 
from  his  ancestors,  oi;  to  retain  those  he  already 
possesses,  or  to  transmit  them  by  descent  to  any 
heir ;  the  same  being  an  escheat  to  the  lord  of 
the  fee,  subject  to  the  king's  superior  right  of 
forfeiture. 

After  judgment  has  been  awarded,  it  may  yet 
be  reversed,  and  all  its  consequences  set  aside. 

This  may  be  effected  in  two  ways  ;  either  by 
falsifying  the  judgment,  or  by  reprieve  or  pardon. 

A  judgment  may  be  falsified,  in  the  first  place, 
without  a  writ  of  error,  for  matters  not  appa- 
rent on  the  f^ice  of  the  record.  Thus,  if  any 
judgment  whatever  be  given  by  persons  who  had 
no  good  authority  to  proceed  against  the  person 
condemned,  it  is  void  ;  and  may  be  falsified  by 
shewing  the  special  matter,  without  a  writ  of 
error  :  as,  if  a  commission  be  granted  to  A.  and 
J3.  and  twelve  others,  or  any  two  of  them,  of 
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"whom  A.  or  B.  shall  be  one,  to  take  and  try  in- 
dictments, all  the  proceedings  will  be  void,  ipso 
facto,  if  any  of  the  other  twelve  sliould  act  with-? 
out  their  interposition  or  presence. 

Again,  judgment  may  be  reversed,  by  writ  of 
error,  which  lies  from  all  inferior  criminal  courts 
to  the  king's  bench,  and  from  thence  to  the  house 
of  lords.  A  writ  of  error  may  be  brought  for 
gross  mistakes  in  the  judgment  or  other  parts  of 
the  record ;  as  if  a  man  found  guilty  of  perjury 
should  receive  the  judgment  of  felony.  So  also, 
-  for  less  palpable  blunders,  as  the  want  of  the 
proper  addilion  to  the  defendant's  name  in  the 
indictment,  and  for  any  other  similar  cause. 
\Vhich  shews  how  extremely  tender  and  watchful 
the  law  is  over  the  life  and  liberty  of  the  subject. 
These  writs  of  error,  in  case  of  misdemeanors, 
are  not  to  be  allowed  of  course,  but  only  upon 
sufficient  probable  cause  shewn  to  the  attorney- 
general  ;  and  then  they  are  grantable  of  common 
right.  But  writs  of  error  to  reverse  attainders  in 
capital  cases,  are  allowed  only  ex  gratia ;  and 
not  without  express  warrant  unckr  the  king's 
sign  manual,  or,  at  least,  by  the  consent  of  the 
attorney-general.  These  writs  can  rarely  be 
brought  by  the  party  himself,  where  he  is 
attainted,  for  an  offence  against  the  state  ;  but 
it  is  a  consolation  to  his  family,  to  know,  that  his 
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heir,  or  executor,  rn?iy,  in  more  favorable  limes, 
get  the  judgment  -reversed.  And  hence,  it  has 
often  happened,  Ihat  after  sadden  revolutions  in 
government,  an  attainder  has  been  reversed  by 
an  act  of  parliament^  which  is  the  easiest  and 
most  effectual  \v»y  of  doing  it.  So  that  although 
the  crime  was  allowed  by  all,  and  the  punish- 
ment that  followed  confessed  to  be  just,  yet  the 
merits  of  the  culprit's  family  have  often  been  no 
less  manifest  after  his  death.  And,  on  this 
account,  the  blood,  honours,  and  estate,  have 
frequently  been  restored  by  statute.  This  has 
been  done  by  the  24  Geo.  III.  cii.  57,  with 
respect  to  the  forfeited  estates  in  Scotland. 

When  judgment,  upon  conviction,  is  reversed, 
(he  party  stands  as  if  he  had  never  been  accused 
at  all.  Consequently  remains  liable  to  another 
prosecution  for  the  same  offence. 

But  there  are  still  other  ways  of  avoiding  the 
execution  of  the  judgment;  and  these  are,  by 
a  reprieve  or  pardon.  A  reprieve,  from  re- 
pendre-y  to  take  back,  is  the  withdrawing  of 
the  sentence,  for  a  time,  whereby  the  execution 
is  suspended. 

A  reprieve  may  be  granted  at  the  will  of  the 
judge,  eitber  before  or  after  judgment.  This 
power  the  judge  frequently  exercises,  whenever 
he  is  dissatihfied  with  the  verdict,  or  considers 
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the  evidence  suspicious,  or  whenever  such  favor- 
able circumstances  appear  in  the  prisoner's  case 
and  character,  as  induce  hhn  to  apply  to  the  king, 
either  for  an  absolute  or  conditional  pardon. 

The  law  likewise  requires  a  reprieve  where 
the  offender  is  non  compos,  between  the  judg- 
ment and  execution.  Because  with-  its  usual 
lenity,  it  argues,  Xh&t  perhaps  the  convict  might 
have  offered  some  reason  to  have  staid  the  exe- 
cution of  the  judgment,  had  he  been  in  his  right 
senses. 

Or,  the  offender  may j7Z^a<^  in  bar  of  execution, 
either  the  king's  pardon,  an  act  of  grace,  or 
•diversity  of  person ;  that  is,  that  he  is  not  the 
same  person  who  was  attainted,  and  the  like. 
In  this  last  case,  a  jury  must  be  impanelled  to 
try  the  identity  of  person. 

But  should  he  not  be  able  to  advance  any  of 
these  pleas,  so  as  to  stay  the  execution  of  the 
sentence,  the  offender  has  still  another  and  more 
sure  resort  in  the  king's  most  gracious  pardon. 

The  granting  of  a  pardon  is  the  most  amiable 
trait  in  the  royal  prerogative.  This  act  of  the 
king,  is  that  which  is  most  personal,  and  most 
entirely  his  own. 

The  power  of  pai-doning  oflences  is,  bv  the 
constitution,  united  solely  to  the  crown  of  thi* 
2r 
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realm ;  and  the  exercise  of  this  branch  of  his  pre- 
rogative, is  conformable  to  his  Majesty's  corona- 
tion oath,  which  binds  him  to  execute  justice 
with  mercy. 

With  respect  to  the  objects  of  pardon,  the 
king  may  pardon  all  offences  merely  against  the 
crown,  or  the  public,  with  some  exceptions  to 
this  general  rule.  As  for  instance,  the  king 
cannot  pardon  the  committing  of  any  man  to 
prison  out  of  the  realm ;  for  this  is  made  an 
offence  unpardonable ;  incurring  a  premuyiire, 
by  the  statute  of  habeas  corpus y  with  a  view  to 
preserve  the  liberty  of  the  subject.  So  neither 
can  his  Majesty  exercise  this  branch  of  his  pre- 
rogative, wherepHt'flfe  justice  is  principally  con- 
cerned in  the  prosecution.  In  appeals,  therefore, 
of  all  kinds,  the  prosecutor  may  release^  but  the 
king  cannot  pardon. 

This  delightful  part  of  the  royal  prerogative 
vras  formerly  liable  to  very  great  abuse,  and 
:^ometimes  employed  to  screen  the  ministers  of 
the  crown  from  punishment  for  their  public  mis- 
conduct ;  hereby  totally  invalidating  the  respon- 
sibility of  the  king's  confidential  servants.  But 
in  the  reign  of  Charles  II.  the  house  of  commons 
resolved,  in  the  case  of  the  earl  of  Danby,  that 
the  pardon  he  pleaded  in  bar  of  their  impeach- 
Boent,  was  illegal  and  void.     And  by  the  act  of 
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settlement,  12  and  13  W.  III.  cb.  2,  it  was  enact- 
ed, that  no  pardon  under  the  great  seal  of  Eng- 
land shall  be  pleadable  to  an  impeachment  bv 
the  commons  in  parliament.  Yet  after  a  delin- 
quent has  been  found  guilty  and  received  judg- 
ment upon  such  impeachment,  the  king  is  not 
restrained  from  pardoning  him.  This  privilege 
of  the  crown  of  pardoning  delinquents  convicted 
jn  impeachments,  is  coeval  with  the  constitution 
itself;  as  acknowledged  by  the  commons,  and 
asserted  by  the  king,  in  a  remarkable  record  of 
the  50  Edward  ILL* 

No  judgment,  however  can  be  pronounced 
by  the  lords  after  they  have  declared  the  delin- 
quent guilty,  unless  it  be  demanded  by  the 
commons  ;  who  have  the  power  of  pardoning  the 
impeached  convict,  by  refiaining  to  require 
judgment  against  him. 

It  was  formerly  a  matter  of  doubt,  whether  a 
dissolution  of  parliament  abated  an  impeachment 
or  not.  But  after  a  very  learned  and  full  in- 
vestigation of  the  question,  in  the  impeachment 
of  Warren  Hastings,  esq.  it  was  decided  by  a 
very  large  majority  in  both  houses,  that  the 
impeachment  was  7wt  abated  by  the  dissolution 
of  the  parliament  that  had  preferred  the  charges; 

*  Professor  Christian* 
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although  the  negative  of  this  proposition  was 
supported  bj  almost  all  the  lawyers  both  among 
the  lords  and  commons.  Indeed  it  is  obvious, 
that  were  a  dissolution  of  parliament  to  render  an 
impeachment  by  tbe  commons  of  England  void, 
a  corrupt  minister  would  always  resort  to  this 
measure,  to  shelter  himself  from  the  violence  of 
the  storm  that  had  gathered  over  him,  and  which 
he  plainly  saw  would  soon  break  upon  his  head^ 
and  overwhelm  him  with  disgrace  and  ruin. 

A  pardon  must  be  under  the  great  seal  of  Eng- 
land. If  there  be  any  suppression  of  the  truth, 
or  suggestion  of  falsehood,  in  a  charter  of  pardon, 
the  validity  of  the  whole  is  destroyed ;  because 
it  is  inferred,  that  the  king  has  been  deceived 
on  the  subject,  otherwise  he  w^ould  not  have 
granted  the  pardon. 

Again,  as  general  records  in  pardons  have  but 
a  very  imperfect  effect,  it  is  necessary  that  the 
conviction  and  attainder  be  particularly  specified. 
So,  also,  in  cases  of  treason,  or  murder,  &c.  &c. 
no  pardon  shall  be  allowed  unless  the  offence  be 
accurately  described  therein.  And  in  murder, 
it  must  be  clearl}'  expressed  whether  the  crime 
was  committed  by  lying  in  wait,  assault,  or  malice 
prepense. 

It  is  a  general  rule,  that  under  these  and  a  ^eyf 
other  restrictions,  a  pardon  shall  be  taken  most 
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beneficially  ybr  the  subject,   and  most  strongly 
against  the  king. 

A  pardon  may  be  conditional ;  that  is,  the 
king  may  grant  it  upon  what  terms  he  pleases. 
Hence,  the  daily  exercise  of  this  part  of  tke 
prerogative  in  pardoning  felons^  upon  condition 
of  their  being  confined  to  hard  labour,  or  of  trans- 
portation to  some  foreign  country  for  life,  or  for 
a  term  of  years.  Transportation  is  a  punishment 
said  to  have  been  first  inflicted  on  tlie  subjects  of 
Great-Britain  by  statute  39  Eliz.  ch.  4. 

The  manner  of  allowing  pardons  is  worthy  of 
attention.  For  it  may  be  remarked,  that  a  par- 
don by  act  of  parliament,  is  more  beneficial  than 
one  by  the  royal  charter ;  the  court  being  obliged 
ex  officio  to  take  notice  of  it,  whether  the  convict 
plead  it  or  not.  But  the  king's  pardon  by  charter 
must  be  especially  pleaded  at  a  proper  time;  that 
is,  either  upon  arraignment,  or  in  arrest  of  judg- 
ment, or  in  bar  of  execution. 

The  necessary  effect  of  the  king's  pardon,  is 
the  making  of  the  offender  a  new  man  by  acquit- 
ting him  of  all  corporal  penalties  and  forfeitures 
consequent  upon  his  crime,  and  giving  him  a 
new  credit  and  capacity. 

If  the  pardon   be  not  granted  till  after  the 
attainder,  which  corrupts  the  blood,  nothing  caa 
«2p  2 
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purify  the  polluted  stream  but  aa  act  of  parlia- 
ment. But  if  the  person  attainted  have  a  son^ 
after  he*  ha^  received  the  king's  pardon,  thai  son, 
if  he  have  no  elder  brother  living  born  before  the 
attainder,  may  be  heir  to  his  father ;  yet  if  he 
had  been  born  prior  to  the  grant  of  the  pardon, 
he  never  could  have  inherited  at  all. 

We  are  now  called  to  witness  a  most  affecting 
scene,  the  humiliating  completion  of  the  punish- 
ment of  a  capital  offender.  Surely  nothing  can 
be  more  shocking  to  the  feelings  of  humanity, 
than  to  behold  a  fellow-creature  cut  off  with  the 
sword  of  justice  from  the  face  of  the  earth,  and 
hurried  from  an  earthly  tribunal,  into  the  awful 
presence  of  "  God  the  judge  of  all  P'  It  only 
remains,  then,  that  we  proceed  to  state  the 
method  of  executing  the  sentence  of  the  law. 

Execution  must  be  performed  by  the  legal 
officer  the  high  sheriff,  or  his  deputy.  Upon  the 
execution  of  a  peer,  sentenced  in  the  court  of  the 
lord  high  steward,  the  sheriff  receives  a  warrant  • 
by  precept  under  the  hand  and  seal  of  the  judge: 
but  if  the  peer  be  condemned  in  the  court  of  par- 
liament, then  the  execution  is  warranted  by  a 
writ  from  the  king.  The  only  warrant,  however, 
which  the  sheriff  l^as  for  executing  a  commoner, 
is  the  judge's  signature  upon  the  calendar,  or  list 
of  the  prisoners'  names,  with  their  separate  judg- 
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ments,  in  the  margin.  As  for  instance,  in  case 
of  a  capital  felony,  it  is  written  opposite  to  the 
prisoner's  name,  ''  let  him  be  hanged  by  the 
neck/'  Formerly,  nothing  more  was  written 
than  "  sus  per  coll."  an  abbreviation  for  suspeti' 
datur  per  collum;  but  now  a  method  is  adopted 
more  consistent  with  so  solemn  an  act  as  the 
taking  awa}-  of  a  man's  life. 

At  the  end  of  the  assizes,  the  clerk  of  the 
assize  writes  four  lists  of  all  the  prisoners,  with 
separate  columns,  containing  their  crimes,  ver- 
dicts, and  sentences,  leaving  a  blank  column, 
which  the  judge  fills  up  opposite  the  names  of 
the  capital  convicts,  by  writing,  to  be  executed^ 
respited,  or  reprieved.  These  four  calendars 
being  first  carefully  compared  together  by  the 
judge  and  the  clerk  of  the  assize,  are  signed  by 
them,  and  one  is  given  to  the  sheriff,  another  to 
the  gaoler,  and  the  judge  and  tlie  clerk  of  the 
assize  each  keeps  another.  If  the  sheriff  receive 
afterwards  no  special  order  from  the  judge,  he 
executes  the  sentence  of  the  law  at  the  usual  time 
and  place,  and  in  the  usual  manner,  agreeably  to 
the  directions  in  the  calendar.*  The  time  that 
elapses  between  the  passing  and  executing  of  the 
sentence  of  the  law,  is  left  at  large  in  the  country,. 

*  Professoi  Christian^ 


452  PROCEEDINGS   IN 

and  regulated  according  to  the  custom  of  each 
county  :  but  in  Middlesex  and  London  it  is 
different ;  for  the  recorder,  after  reporting  to  the 
king  in  person  the  case  of  each  of  the  prisoners, 
and  receiving  his  royal  pleasure  that  the  law  must 
take  its  course,  issues  his  warrant  to  the  sheriffs, 
directing  them  to  do  execution  upon  the  day  and 
place  assigned.  Hence  we  see  that  the  popular 
notion  that  the  king  alway/5  signs  what  is  usually 
called  the  death  zearraut,  is  not  founded  in  fact; 
except  in  the  execution  of  a  peer,  condemned 
before  him  in  parliament. 

The  sheriff  has  no  discretionary  power  to 
substitute  one  kind  of  death  for  another,  without 
being  guilty  of  felony  himself.  Nor  can  even  the 
king  alter  the  punishment  of  the  law  ;  yet,  when 
beheading  is  a  part  of  the  sentence  he  may  remit 
all  the  rest. 

A  common  opinion  prevails,  that  if  a  person^ 
after  hanging  the  usual  time,  should  be  cut  down 
and  re-vive  by  any  means,  the  l^w  has  no  farther 
demand  on  him  :  but  this  is  a  great  mistake  ;  for 
as  he  was  judged  to  be  hanged  by  the  neck  till  he 
was  dead^  the  former  hanging  was  no  execution 
of  the  sentence ;  and  therefore  the  sheriff,  at  his 
peril,  must  hang  him  again,  till  the  intent  of  the 
law  he  fulfilled.  Indeed  if  a  mistaken  compassion 
in  such  cases  were  connived  at,  ii  would  infallibly 
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open   a  door   to  very   frequent   and   dangerous 
collusions. 

Thus  have  we  attended  the  unhappy  criminal 
from  his  first  apprehension  by  the  constable,, 
through  all  the  stages  of  his  trial  to  his  final 
executic !j .  We  have  seen  how  happily  he  might 
have  lived  in  society,  had  he  not  wilfully  violated 
those  wise  and  equitable  laws  which  required  only 
his  obedience  in  return  for  the  constant  protection 
they  affoided  him  against  the  injury  of  others! 
we  have  observed  how  closely  punishment  treads 
tipon  the  heels  of  transgression  !  *  we  have  dis- 
covered that  the  English  code  of  criminal  justice 
is  a  system  not  of  relentless  cruelty,  but  of 
wisdom  and  compassion  I  we  have  perceived  with 
what  care  and  jealousy  the  laws  watch  over  the 
life,  the  liberty,  the  property,  even  of  the 
meanest  subject,  and  guard  them  against  the 
power  of  the  crown  !  we  have  noticed  that  the 
guilty  often  escape  the  vengeance  of  the  law 
through  a  very  trifling  circumstance;  and  that 
the  wise  institution  of  a  grand  as  well  as  a  petit 
jury,  secures  almpst  to  a  certainty  an  innocent 
man  from  punishment !  we  have  admired  that 
clemency  of  the  law  which,  even  after  judgment, 
creates  a  peradventure  that  the  criminal  may  yet 

*  Cttlpam  pacna  presoit  comei. — Hor.  lib,  iv,  carm.  5. 
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escape  with  his  life  !  we  have  beheld  how  admi- 
rably the  royal  prerogative  of  pardon  is  calculated 
to  soften  the  rigour  of  the  law,  where  its  strict 
execution  would  be  too  severe  !  and  we  contem- 
plate with  satisfaction  and  gratitude,  that  it 
cannot  fail  to  be  exercised  upon  all  suitable 
occasions,  whilst  it  is  deposited  in  the  compas- 
sionate breast  of  a  prince  of  the  house  of 
Brunswick  ! 
"  OJhrtunati  nlmium,  sua  si  bona  norintJ^* 
Thrice  happy  Britons,  did  you  but  rightly 
understand  your  privileges,  and  suitably  improve 
them  I 


'000^ 


CONCLUSION. 

Having  given  a  sketch  of  the  fundamental 
principles  and  customs  of  the  English  constitution, 
it  may  be  useful  to  the  reader,  if  we  take  a  retro- 
spect of  the  most  important  changes  Ihey  have 
undergone,  from  time  to  time ;  and  mark  their 
gradual  advancement  towards  perfection. 

*  Virg.  Georg.  lib,  ii. 
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Wherever  we  turn  our  eyes,  we  shall  perceive 
Uiat  progression  is  the  order  of  things.  In  the 
vegetable  tribe  we  observe  ^' first  the  blade,  then 
''  the  ear,  afterwards  the  full  corn  in  the  ear." 
The  various  animals,  from  the  lowest  species  to 
man  himself,  have  their  different  periods  of  in- 
fancy, youth,  and  mature  age.  The  same  order 
is  also  observed  both  in  the  natural  and  moral 
world.  The  light  shiueth  more  and  more  to  the 
perfect  day;  and  there  are  children  as  well  as 
men  in  knowledge.  And  it  is  worthy  of  notice, 
that  even  creation  itself  begins  with  things  inani- 
mate, then  proceeds  to  vegelive  life,  from  thence 
to  animals,  and  ends  with  man,  made  after  the 
image  of  God.*  To  suppose,  therefore,  that  the 
glorious  privileges  of  Englishmen  were  all  coe- 
val with  the  British  government  itself,  would  be 
to  imagine  what  is  unfounded  in  fact,  and  con- 
trary to  all  reason  and  analogy.  '*  God  has 
'*  made  human  society  progressive,  by  the  laws 
^^  of  nature,  as  well  as  by  the  order  of  his  provi* 
"  dence."  •  The  British  constitution,  in  particu- 
lar, is  evidently  a  fabric  too  magnificent  and 
costly  to  have  been  the  work  of  a  single  genera- 
tion, or  even  of  a  century.  Its  foundations  were 
laid  by  our  Saxon  ancestors,  and  the  superstrue- 


*  Fulkr,  o»  Gea«»is. 
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ture  has  been  gradually  raised  by  every  succeed- 
ing race.  Much  of  its  most  useful  and  orna- 
mental part  has  been  the  work  of  our  own  times  ; 
and  much  doubtless  remains  to  be  done  to  give  a 
complete  symmetry  to  the  whole. 

'Very  little  is  known  respecting  our  laws  under 
the  ancient  Britons,  or  Aborigijies  of  our  island. 
Yet,  something  may  be  gathered  concerning 
them,  from  the  account  which  Julius  Csesar  has 
given  of  the  ancient  druids,  whose  customs  bear 
a  near  resemblance  to  some  of  our  modern  usages. 
Our  common  law,  handed  down  from  one  gene- 
ration to  another,  by  custom  only,  seems  to  have 
originated  with  the  druids,  who  did  not  cotnmifc 
their  laws  to  writing,  but  transmitted  them  to 
their  posterity  by  tradition.  The  druids,  who 
were  the  priests,  possessed  an  absolute  and  un- 
controuled  authority  over  the  ancient  Britons. 
Their  religion,  which  constituted  the  principal 
part  of  their  government,  was  enveloped  in  great 
mystery,  and"  they  strictly  prohibited  any  of 
its  doctrines  being  committed  to  writing,  lest 
b}^  thus  exposing  their  absurdity  to  the  ridi- 
cule of  the  people  at  large,  they  should  be 
exploded,  and  their  own  authority  subverted. 
Nothing  will  bear  the  light  but  truth.  Error  is 
one  of  those  deleterious  herbs  that  court  the 
shade.      It   is   not  certain,   however,    that  the 
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dniids  were  acquainted  with  letters,  and  there- 
fore, their  oral  law  may  have  been  adopted  even 
from  necessity.  The  custom  of  gavelkind,  the 
division  of  the  goods  of  an  intestate  between  his 
wife  and  next  of  kin,  are,  doubtless,  of  this 
ancient  date.  The  burning  likewise  of  a  womaA 
found  guilty  of  killing  her  husband,  had  conti- 
nued from  the  time  of  Ca?sar  to  the  present  reign, 
until  this  needless  barbarity  was  abolished  by 
statute  SO  Geo.  III.  ch.  48. 

li  is  next  to  impossible  to  trace  out,  with  pre« 
cision,  the  respective  origins  of  our  several  cus- 
toms, and  the  exact  period  of  those  changes 
which  have  taken  place  in  the  common  law. 
But  it  is  naturally  inferred,  that  the  various 
incursions  into  this  island  by  the  Romans,  the 
Picts,  the  Saxons,  and  the  Danes,  not  only 
nearly  extirpated  the  ancient  Britons,  but  must 
have  mutilated,  if  not  totally  destroyed  their 
constitution.  The  successive  predominancy  of 
these  nations,  must  necessarily  have  occasioned 
great  confusion  in  the  common  law ;  and  that 
which  we  now  possess  is  doubtless  a  mixture  of 
the  diflferent  customs  of  those  ancient  invaders. 
As,  some  of  the  Mosaical  laws  are  blended  with 
our  own  system,  it  is  probably  owing  to  the 
propagation  of  Christianity  among   our  Saxon 
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ancestors.  For  they  would  easily  be  induced  fo 
lay  aside  their  Pagan  abominations,  when  they 
embraced  the  true  religion  ;  and  adopt  such 
maxims  as  were  more  agreeable  to  its  holy  na- 
ture ;  and  could  not  fail  to  be  inculcated  by  the 
christian  missionaries. 

After  the  Saxon  government  was  selUed  in  this 
island,  a  great  variety  of  customs  was  created  by 
the  division  of  the  kingdom  into  an  heptarchy. 
But  when  the  whole  island  was  subdued  to  one 
government  by  Egbert,  it  was  necessary  to  reduce 
tlic  different  laws  of  the  heptarchy  into  one 
uniform  code.  The  effecting,  however,  of  this 
arduous  work,  was  reserved  for  the  mighty  genius 
of  the  immortal  king  Alfred,  to  whom  we  owe 
that  master-piece  of  judicial  polity,  the  subdi- 
vision of  England  into  tithings  and  hundreds,  if 
not  into  counties.  The  wise  institutions  of  this 
politic  prince,  have  remained  unchanged  nearly 
a  thousand  years. 

That  admirable  system  now  known  amongst  us 
by  the  appellation  of  the  common  law  of  universal 
authority  throughout  the  kingdom,  is  certainly 
of  Saxon  origin,  and  was  probably  begun  by 
king  Edgar,  and  afterwards  completed  by  liis 
grandson,  Edward  the  Confessor.  Yet  this  ex- 
cellent body  of  laws  was  very  likely  only  a  revi- 
val of  king  Alfred's  code. 
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Amongst  the  most  remarkable  "of  (he  Saxon 
laws,  may  be  reckoned,  (lie  constitution  of  par- 
liaments; the  election  of  the  magistrates  by  the 
people;  the  hereditary  descent  of  the  crown  ; 
the  rare  infliction  of  capital  punishment  for  the 
first  oflence  ;  the  prevalence  of  certain  customs, 
as  heriots^  &c.  &c.  the  liability  to  forfeiture  of 
estates  for  high  treason  ;  trial  by  jary,  Sec,  &:c. 
Such  was  the  general  polity  of  LngUnd  at  (he 
Norman  conquest. 

That  memorable  event  not  only  altered  the 
royal  dynasty,  but  made  a  considerable  change 
in  the  laws,  and  occasioned  the  separation  of  the 
ecclesiastical  from  the  civil  courts;  a  measure 
which  was  doubtless  adopted  by  the  Conqueror, 
in  order  to  ingratiate  himself  with  the  popish 
clergy,  who  were  anxious  to  liberate  themselves 
from  all  secular  authority.  William  introduced 
also  the  forest  laws  ;  to  which  large  districts  were 
subjected^  for  the  king's  own  diversion.  These 
severe  laws  are  now  become  obsolete;  but  from 
tbeni  have*  sprung  the  modern  game  laws,  which, 
although  less  oppressive,  are  not  much  rnorc 
reasonable. 

The  county  courts,  which  had  been  the  chief 
seats  of  Saxon  judicature,  were  superseded  by 
the  erection  of  the  aula  regia  ;  and  the  adminis- 
tration of  impartial  justice  was  greatly  impeded 
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by  the  king'9  ordaining  that  all  legal  proceedings 
should  be  carried  on  in  the  Norman  instead  of 
the  English  language.  But  the  most  important 
alteration  in  our  laws  effected  bv  the  Conqueror, 
was  the  ingrafting  of  the  fiction  of  feudal  tenure 
upon,  almost  all  landed  estates.  This  change 
gaye  rise  to  a  numerous  train  of  oppressive 
appendages ;  such  as  aids,  reliefs,  primer  seisins, 
wardships,  marriages,  escheats,  fines  for  aliena- 
tion, &c.  &c.  At  no  period  of  our  history  did 
our  forefathers  groan  under  so  complete  a  slavery, 
both  of  body  and  mind,  as  they  experienced  in 
coTisequence  of  those  laws  which  were  introduced 
by  this  tyrannical  prince.  A  superstitious  clergy 
fettered  the  consciences  of  the  laity  by  importing 
foi*  the  first  time  all  the  absurd  inventions  of  the 
Romish  church.  The  public  prai^ers,  contrary 
to  the  apostolical  directions  and  the  plainest 
dictates  of  common  sense,  were  now,  as  well  as 
the  tiws,  administered  in  an  iinktiozin  tongue. 

At  the  sound  of  the  doleful  curfezo  bell,  the 
inhabitants  were  obliged  every  where  to  put  out 
their  Jire  and  candle  at  eight  o'clock.  This 
memorial  of  ancient  slavery  continues  in  many 
j)arts  of  the  kingdom  to  this  day  ;  and  whilst  it 
reminds  us  of  the  degraded  state  of  our  ancestors, 
it  should  excite  our  gratitude  that  w^  are  hap- 
pily delivered  from  so  galling  a  yoke.      Such 
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tyranny,  however,  was  ill-suiled  to  that  soil 
which  seems  to  have  been  naturally  productive 
of  civil  liberty.  Henry  I.  therefore  found  it  ex- 
pedient when  he  came  to  the  throne,  to  restore 
the  laws  of  Edward  the  Confessor,  whereby  the 
people  regained  the  ancient  Saxon  constitution, 
of  which  Uieir  fothershad  been  violently  deprived 
by  the  injustice  and  cruelty  of  the  Normans. 

In  the  reign  of  Henry  H.  some  greater  im- 
provements in  our  laws  were  accomplished.  The 
power  of  the  pope  and  clergy  was  considerably 
checked  by  the  constitution  of  the  parliament  at 
Clarendon,  in  1164,-  although  the  fatal  termina- 
tion of  the  disputes  between  the  king  and  arch- 
bishop Becket  unfortunately  put  a  stop  at  that 
time  to  a  farther  progress  in  diminishing  the 
ecclesiastical  authority.  The  irfttitation  of  jus- 
tices in  eyre,  in  itinere^  was  a  measure  of  great 
public  utility  as  a  remed}^  against  the  injustice 
which  had  crept  mio  the  county  courts,  as  well 
as  against  the  great  cxpence  which  suitors  incur- 
red by  taking  their  causes  to  be  determined 
before  the  justiciaries  in  the  aula  regia.  In  this 
reign,  too,  the  barbarous  trial  by  battle  was 
abolished,  the  trial  by  jury  improved,  and  the 
foundation  of  our  present  land  tax  hk\  by  the 
introduction  of  escuage,  or  a  p?cuni:^.ry  commu- 
tation for  personal  military  services. 
^  o  i^ 
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Richard  I.  repealed  some  of  the  cruel  penalties 
of  the  forest  laws ;  and  composed  at  the  isle  of 
Oleron,  a  code  of  naval  laws,  which  is  still 
extant. 

In  the  reigns  of  John  and  of  his  son  Henry  III. 
the  barons  were  roused  to  an  alarming,  insurrec- 
tion by  the  rigour  with  which  these  princes 
enforced  the  feudal  tenures  and  forest  laws. 
But  as  great  evils  usually  work  their  own 
remedy,  the  tyranny  of  John  and  Henry  at 
length  produced  the  two  famous  charters  of  our 
liberties,  magna  charta  and  charta  de  forestd. 
By  these  celebrated  acts  a  great  alteration  was 
made  in  favour  of  the  subject,  and  protection 
afforded  to  every  individual  in  the  free  enjoy- 
ment of  his  life,  liberty,  and  property,  unless 
they  were  declared  to  be  forfeited  by  the  judg- 
ment of  his  peers,  or  by  the  law  of  the  land. 
The  hardships  of  the  feudal  system  must  have 
been  severely  felt  by  many  generations  of  our 
brave  ancestors,  and  doubtless  '^  some  of  them 
"  also  murmured"  against  God  who  had  permit- 
ted their  country  to  be  conquered  by  a  foreign 
invader.  And  yet  it  is  probable  that  if  William 
had  not  obtained  the  kingdom,  the  liberties  of 
England  would  never  have  been  so  accurately 
defined^ 'nor  so  indiscriminately  extended  to  all 
ranks  of  people,  as  they  were   by   the   great 
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charter  and  subsequent  acts.  For  it  is  worthy 
of  observation,  that  the  feudal  system,  which 
gave  such  excessive  power  to  the  kings,  was 
ultimately  the  means  of  enlarging  the  liberties  of 
the  subjects  of  England  ;  whilst  the  same  power 
made  all  the  other  European  monarchs  absolute, 
and  subdued  the  mass  of  the  people  to  a  state  of 
abject  slavery.  But  whence  this  difference  so 
greatly  in  favour  of  England  ?  The  reason 
seems  to  have  been,'  that  in  France,  at  least, 
the  barons  were  independent  on  the  king; 
whereas  the  feudal  system,  introduced  by  the 
Conqueror,  established  here  a  chain  of  con- 
nexion, which  bound  the  haughty  barons  as 
firmly  to  the  king  as  it  did  the  degraded  vassals 
to  them.  Hence,  whenever  the  nobles  found 
themselves  oppressed  by  their  superior  lord, 
they  were  obliged,  in  resisting  him,  to  make  a 
common  cause  with  the  people,  and  could 
secure  no  advantages  for  themselves  without 
procuring  them  at  the  same  time  for  their  depen- 
dants. But  in  France,  all  political  quarrels  have 
ended  in  favour  either  of  the  ruler  or  the 
noblesse ;  and  whether  the  monarchy  or  aristo- 
cracy prevailed,  the  people  remained  equally 
oppressed.  Such  a  difference  between  the  privi- 
leges of  England  and  those  of  other  nations,  can 
be  ascribed  only  to  the  sovereign  will  of  him 
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'^  who    mores    in    a    mysterious    way,'*     and 
*'  sways  the  creation  as  he  please." 

But  it  was  the  apinion  of  Sir  Matthew  Hale, 
that  more  was  done  in  perfecting  our  laws  during 
the  iirst  thirteen  years  of  king  Edward  I.  than 
in  all  succeeding  reigns  put  together.  This 
high  encomium  was  probably  just  at  the  time  it 
was  made ;  but  cannot  be  admitted  with  regard 
to  the  many  improvements  in  the  constitution 
introduced  from  the  reign  of  the  first  Charles  to 
the  present  time.  The  regulations  which  were 
made  by  the  illustrious  Edward  were  so  nume- 
rous and  wise,  that  they  have  obtained  for  him 
the  distinguished  appellation  of  the  English 
Justinian.  He  greatly  promoted  the  equal  dis- 
tribution of  justice  throughout  the  kingdom; 
confirmed  the  charters  of  John  and  Henry  III. 
and  by  settling  the  bounds  of  ecclesiastical  juris- 
diction, gave  a  fatal  blow  to  the  papal  authority 
in  England.  He  defined  the  limits  of  all  the 
temporal  courts,  from  those  of  the  liighest  to 
those  of  the  lowest  jurisdiction.  He  abolished  all 
taxes  levied  without  consent  of  parliament ;  first 
established  a  repository  for  the  public  records  of 
the  kingdom  ;  and  greatly  improved  upon  the 
laws  of  king  Alfred,  by  that  orderly  method  of 
zcatch  and  wnrd^  which  was  enacted  by  the 
statute  of  Winchester.    By  the  various  statutes 
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of  mortmain^  he  effectually  prevented  the  whole 
landed  property  of  the  kingdom  from  falling  into 
the  hand^  of  a  rapacious  clergy  ;  ^vho,  from  the 
ignorance  and  superstition  of  those  benighted 
times,  easily  enriched  themselves  by  imposing^ 
upon  the  consciences  and  understandings  of  the 
people.  All  Wales  was  reduced  to  the  sub- 
jection of  the  crown,  and  in  a  great  measure  of 
the  laws  of  England,  under  this  illustrious 
prince ;  who  entirely  settled  the  very  scheme 
•tid  model  of  the  administration  of  justice 
between  party  and  party^  which  has  continued 
nearly  the  same  through  all  succeeding  ages  to 
the  present  day. 

In  the  reigns  of  Edward  II.  and  Edward  III. 
the  people  were  deprived  of  their  ancient  privi- 
lege of  choosing  their  subordinate  magistrates ; 
justices  of  the  peace  were  established  ;  and  the 
parliament  is  thought  to  have  assumed  about 
this  period,  its  present  form,  by  an  entire  diri- 
sion  of  the  lords  and  commons  into  two  distinct 
houses.  It  was,  too,  under  the  auspices  of  the 
third  Edward,  that  the  important  statute  for 
defining  and  ascertaining  treasons  was  enacted, 
as  well  as  the  statute  of  premimirey  which  ulti- 
mately so  effectually  destroyed  the  civil  power 
of  the  pope  in  these  kingdoms.  The  laborious 
parochial  clergy  were   first   established   in  this 


4<56  CONCLUSION, 


reign,  by  the  endowment  of  vicarages  out  of  the 
possessions  of  the  monasteries. 

The  statute  of  prcmunire  was  reenacted  in  the 
subsequent  reign  of  the  unfortunate  Richard  II. 
and  thus  the  clergy  and  the  court  of  Rome  were 
still  further  checked  by  the  legal  measures  of  the 
Eiiglish  parliament.  About  tliis  period  there 
was  a  very  visible  decay  of  ecclesiastical  autho- 
rity ;  of  which  there  cannot  be  a  greater  proof, 
than  the  natural  death  of  John  Wickliffc,  the 
celebrated  harbinger  of  the  reformation.  It 
cannot  be  supposed  that  the  clergy  wanted 
inclination  to  punish,  with  the  utmost  severity, 
a  man  vr  ho  boldly  preached  against  the  unscrip- 
tural  tenets  and  practices  of  the  church  of  Rome  ; 
thus  laying  the  axe  at  the  root  of  its  credit, 
possessions^  and  authority.  But  aRhough  Wick- 
liffc escaped  the  vengeance  of  the  clergy  in  this 
"world,  they  assured  the  people  that  the  palsy  of 
which  he  died  was  a  direct  judgment  upon  him 
for  his  heresies^  and  thai  he  would  be  eternally 
damned. 

In  the  reign  of  this  magnificent  prince,  the 
creation  of  peers  by  patent  was  first  introduced. 

The  quarrels  whicli  ensued  between  the  houses 
of  York  and  Lancaster,  unhappily  put  a  sto]>  to 
the  further  improvements  of  our  laws.  From  the 
time  therefore  of  Richard  II.  to  the  reign  of 
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Henry  VII.  no  alteration  of  importance  took 
place  :  but  these  civil  disputes  occasioned  the 
loss  of  our  dominions  in  France,  and  thereby 
afforded  the  succeeding  kings  of  England  more 
leisure  to  attend  better  to  ihc  management  t)f 
their  domestic  government.  The  wicked  minis- 
ters of  Henry  VII.  were  more  intent  upon 
extorting  money  in  virtue  of  old  and  forgotten 
penal  laws,  than  upon  making  any  new  beneficial 
statutes.  In  fact,  erery  change  in  the  laws 
which  was  made  during  this  rapacious  reign, 
however  salutary  it  might  afterwards  prove,  had 
primarily  no  other  end  in  view  than  the  enrich- 
ing of  the  king's  treasury. 

The  reformation  of  religion  from  popery, 
begun  by  Henry  VJII.  eminently  distinguished 
the  reign  of  that  capricious  monarch.  The 
manner  in  wiiich  that  great  event  was  brought 
about  was  so  extraordinary,  that  the  hand  of 
God  was  signally  displayed  in  its  accomplish- 
ment. The  conduct  of  Henry  upon  this  occasion, 
probably  arose  from  no  higli^r  motive  than  the 
gratification  of  his  lust  and  ambition  ;  for  he  was 
himself  so  bigoted  a  papist  as  to  Vrrite  in  defence 
of  that  very  corrupt  cliurch,  in  reforming  which, 
divine  providence  designed  he  should  be  so  active 
an  instrument.  And  he  received  the  title  of 
^'  defender  of  the  faith,"  from  the  pope,  from 
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"whom  lie  was  so  soon  to  wrest  his  usurped  antho- 
rity  over  the  English  church. 

Not  only  was  Henry  instrumental  in  effecting 
a  reformation  which  he  never  intended,  but  it 
is  well  known  that  many  other  of  the  principal 
persons  who  contributed  to  its  establishment, 
hated  it  in  their  hearts.  Indeed  it  would  be  folly, 
to  ascribe  this  remarkable  event  to  the' wisdom 
and  foresight  of  any  man  or  set  of  men  whaterer. 
History  affords  abundant  evidence  that  there  was 
such  a  multiplicity  of  concurring,  predisposing, 
and  progressive  causes,  as  to  convince  every 
unprejudiced  mind,  that  the  author  of  the  refor- 
mation was  divine,  although  it  was  perfected  by 
the  agency  of  man.* 

The  violent  temper  of  the  king  rendered  him 
very  impatient  and  refractory,  and  urged  him  on 
to  break  in  sunder  the  iron  yoke  of  Rome.  Thus 
was  the  power  of  the  English  clergy  destroyed 
for  ever.  The  crown  was  restored  to  its  supre- 
macy over  spiritual  men  and  causes  ;  and  the 
patronage  of  the  bishopricks  once  more  invested 
in  the  king.  The  scriptures  were  now  read  in 
Our  own  tongue.  "  He  opened  the  rock,  and  the 
*^  waters  gushed  out;  they  ran  in  the  dry  places 

*  Whoever  wishes  to   fr.kc  an  enlarged  viewr  of  this  subject, 
•howld  read,  **  Hints  towards  forming  the  character  of  a  young 
vol. -2.  ch.  35. 
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'*  like  a  river ;"  and  knowledge  and  happiness 
gradually  overspread  the  whole  land. 

The  administration  of  Henry  Vl'IL  forms  a 
distinct  aera  too  in  the  annals  of  our  judicial  his- 
tory ;  since  he  made  many  improvements  in  our 
civil  polity,  and  redressed  many  of  the  grievances 
which  had  disgraced  his  father's  reign. 

The  statutes  of  wills  and  of  uses,  which  made 
a  great  alteration  with  regard  to  property,  were 
both  enacted  in  this  reign.  The  former  allowing 
the  devise  of  real  estates  by  will ;  the  latter 
attempting  to  destroy  the  intricate  nicety  of' uses. 
The  bankrupt  laws  were  now  first  introduced; 
and  the  incorporation  of  Wales  with  England> 
whilst  it  added  to  the  dignity  and  strength  of  the 
monarchy,  marked  the  policy  of  Henry's  govern- 
ment. Towards  the  latter  years,  however,  of  this 
reign,  the  royal  prerogative  was  strained  to  a 
very  enormous  degree.  An  act  was  passed  by 
which  the  king's  proclamation  was  made  to  have 
the  force  of  law,  through  the  weakness  of  a  com- 
pliant parliament,  which,  **  fearing  the  wrath  of 
the  king,"  consented  to  so  scandalous  an  en- 
croachment on  the  constitution.  Yet  this  mea- 
sure so  dangerous  to  the  subject,  was  overruled 
for  the  furtherance  of  the  reformation  ;  as  upon 
that  very  act  were  grounded  all  the  great  changes 
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of  religion,  during  the  minority  of  Edward  VI.* 
Treasonable  offences  were  also  greatly  multi- 
plied :  in  short,  although  by  God's  gracious  pro- 
vidence, both  true  religion  and  civil  liberty  were 
ultimately  promoted  by  Henry's  quarrel  with  the 
pope ;  yet,  it  is  clear  that  he  himself  had  no  de- 
sign that  such  should  be  its  effect !  On  the  con- 
trary, it  is  probable,  that  the  government  of  this 
arbitrary  prince,  would  have  been  increasingly 
oppressive  and  intolerable,  had  he  not  J>een  sea- 
sonably removed  by  death.  ^'  Surely  the  wrath 
^^  of  man  shall  praise  thee ;  the  remainder  oi 
^'  wrath  shalt  thou  restrain." 

A  great  part  of  the  arbitrary  laws  of  Henry 
was  repealed  during  the  short  reign  of  his  suc- 
cessor and  son  Edward  VI.  The  administration 
of  this  pious  and  extraordinary  prince,  screened 
the  nation  from  popish  cruelty.  The  people  sat 
under  his  shadow  with  great  delight,  and  doubt- 
less, hoped  tliat  now  the  glorious  work  of 
reformation  would  proceed  without  interruption. 
But  God  prepared  a  worm  which  smote  this 
beautiful  gourd,  that  it  withered.  Immediately 
41  vehement  wind  arose,  and  the  scorching  beams 
of  persecution  beat  upon  the  land,  that  it  fainted  \ 
and  many  faithful  witnesses  sealed  the  truth  with 

*  See  Burnet's  History  of  the  Reformation,  part  1.  book  iit. 
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their  blood  in  the  reign  of  the  gloomy  and  bigot- 
ted  queen  Mary.  Happily,  her  cruel  pohcy  \vi;s 
of  short  duration;  but  the  tremendous  thunder 
and  lightning  of  this  dreadful  reign  were  (^corn- 
pan  ied  with  some  fruitful  showers,  whose  good 
efiects  were  lasting.  Many  salutary  civil  statu le* 
were  enacted  :  among  others^  was  passed  the  fir>t 
general  law  relative  to  highways ;  the  advan- 
tages of  which  are  now  exprrieficcd  in  every  part 
of  the  island. 

The  reformation,  which  had  suffered  a  tem- 
porary eclipse,  emerged  with  a  more  resplendent 
lustre  on  the  accession  of  queen  Elizabeth  to  the 
throne.  This  propitious  event  was  every  where 
hailed  with  such  excessive  joy,  that  none  ex- 
pressed the  least  sorrow  for  the  death  of  queen- 
Mary  but  the  priests  ;  who,  amid  such  universal 
gladness,  were  compelled  to  mourn  in  secret.* 
The  cruel  persecutions  of  the  late  reign  had 
indeed  swelled  the  raniis  of  the  "  noble  army  of 
"  martyrs;'*  but  so  far  were  they  from  suppress- 
ing the  reformation,  as  the  papists  intended, 
that  they  greatly  promoted  it:  for  the  whole 
nation  was  hereby  so  convinced  of  the  horrors  of 
popery,  that  it  readily  and  almost  universally  em- 
braced the  milder  and  more  rational  system  of 

*  See  Burnet's  History  of  lite  RcformaUoa,  part  2.  book  iii. 
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the  protestants.     So  true  is  it  that  the  "  wisdom 
*'  of  this  world  is  foolishness  with  God." 

In  the  brilliant  reign  of  Elizabeth,  the  foun- 
dation.of  religious  knowledge  and  liberty  was  laid 
too  firmly,,  we  trusty  ever  to  be  moved ;  since, 
from  that  period,  Jesus  Christ  has  had  not  only 
in  every  city,  but  even  in  every  town  and  village^ 
them  who  preach  him,  both  the  law  and  the  gos- 
pel being  read  in  a  known  tongue  in  the  churches 
every  Lord's  Day.*  If  we  would  justly  appreci- 
ate this  fact,  we  must  look  back  to  the  early 
periods  of  the  reformation.  ''  In  those  days  the 
"  word  of  the  Lord  was  precious,  there  was  no 
*'  open  vision."  There  were  seldom;  perhaps,, 
more  than  two  preachers  in  a  county;  and  in 
very  few  towns  was  a  sermon  preached  ofteney 
than  once  a  quarter.  What  appearance  then 
must  the  face  of  the  country  have  continued  to 
exhibit,  but  that  of  a  nation  devoted  to  hea- 
thenish or  papal  superstition  and  idolatry,  had 
not  the  overruling  providence  of  God  secured  the 
public  reading  of  the  scriptures  in  our  own  tongue 
throughout  the  land! 

The  laws  which  guarded  the  established  churoh 
in  her  infancy,  were  indeed  veiy  severe;  but  in 
proportion  as  the  necessity  that  created  them  has 

•  AotVy  ch*  XV.  ver  21* 
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diminished;  they  have  been  repealed  or  become 
obsolete.  It  must  be  allowed,  however^  that 
neither  civil  nor  religious  liberty  was  fully  enjoy- 
ed till  the  revolution;  yet  before  that  era,  the 
permanent  establishment  of  the  protestant  church 
of  England  was  unquestionably  instrumentiil  to 
the  gradual  decay  of  arbitrary  power  and  religi- 
ous intolerance.* 

Under  the  administration  of  this  wise  princess, 
the  laws  were  duly  administered.  The  Saxon 
constitution  was  restored  with  many  improve- 
ments; yet  the  crown  was  armed  with  a  very 
oppressive  prerogative  by  the  continuance  of 
military  tenures,  and  of  a  few  other  evils.  In  this 
reign  the  poor's  laws  were  first  enacted  ;  which, 
although  they  may  have  fallen  short  of  the  end 
proposed  by  them,  were  introduced  with  the  hu- 
mane design  of  enabling  the  poor  to  maiiuaia 
themselves,  and  of  providing  for  their  comforta- 
ble support  when  grown  aged  and  infirm.  Eng- 
land is  probably  the  only  nation  in  the  world  that 
provides  for  its  poor  hy  law.  How  far  this  part 
of  our  constitution  has  been  and  still  is  connected 
with  our  public  prosperity  and  happiness,  it 
would  be  presumption  to  determine.     No  one, 

■^  See  "Hints/'  &c.  Sec.  to'.,  v,  qW  r?. 
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however,  who  reflects  how  uniformly  the  sacred 
scriptures  urge  the  care  of  the  poor  as  an  indis- 
pensable duty,  and  considers  that  "  righteousness 
''  exalteth  a  nation,"  can  deny  the  probabiUty 
that  our  legal  provision  for  the  poor  has  had  its 
share  in  procuring  for  us  our  distinguished  na- 
tional blessings.  Certain  it  is,  that  these  have 
gradually  been  increasing  more  or  less  in  every 
succeeding  reign. 

But  with  all  human  good  there  is  a  mixture  of 
evil.  The  blessings  of  Elizabeth's  reign  were 
counterbalanced  by  the  increased  power  of  the 
star  chamber,  and  by  the  erection  of  the  high 
commission  court.  The  queen  exercised  almost 
an  absolute  authority  over  both  houses  of  parlia- 
ment, which  she  kept  in  very  great  awe.  We 
are  not,  however,  to  judge  of  her  conduct  in 
this  respect  by  our  modern  privileges;  for  the 
royal  prerogative  was  at  that  time  much  larger 
by  common  law  than  it  now  is,  and  it  was  not 
till  this  reign  that  the  commons  by  acquiring 
commercial  property  began  to  feel  their  own 
consequence,  and  grow  jealous  of  the  other 
branches  of  the  legislature. 

James  T.  succeeding  to  the  crown  on  the 
demise  of  Elizabeth,  exerted  the  prerogative  on 
trifling  occasions  so  independently  and  unreason- 
ably, that  at  length  the  people  were  roused  to 
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examine  into  the  legitimacy  of  such  extravagant 
power.  The  leaders  amongst  the  commons  soon 
found  out  that  the  royal  prerogative  was  of  hu" 
man  authority,  and  consequently  liable  to  be 
altered.  In  resisting  it,  therefore,  they  obtained 
some  victories  in  the  cases  of  concealments,  mo- 
nopolies, and  the  dispensing  power. 

To  the  honour,  however,  of  king  James,  he 
patronised  Sir  Hugh  Middleton,  the  celebrated 
projector,  on  whom  he  conferred  the  honour  of 
knighthood.  With  Sir  Hugh  originated  that 
stupendous  work  of  the  new  river ^  which  was 
begun  on  September  20th,  I6O8,  and  completed 
in  1613.  He  brought  the  water  from  Amwell, 
in  Hertfordshire,  to  near  Clerkenwell,  surmount- 
ing many  and  great  difficulties,  in  canying  the 
river  through  hills  and  over  two  valleys.  By 
subsequent  acts  of  parhament,  the  new  river 
company  obtained  powers  to  avail  themselves  of 
the  river  Lea  ;  and  these  two  streams  now  united 
by  art,  supply  the  greater  part  of  the  vast  popu- 
lation of  London,  with  the  indispensable  article 
of  excellent  water.  Sir  Hugh  was  ruined  by  the 
execution  of  his  project;  and  so  little  was  its 
benefits  at  first  understood,  that  for  above  thirty 
years  the  holders  of  the  shares  received  only  £.5 
apiece.  The  shares  which  originally  cost  only 
.£.100,  are  now  worth  more  than  .£^.15,000  each. 
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However  inglorious^  therefore^  the  reign  of 
James  must  in  general  be  considered,  the  citi- 
zens of  London  have  abundant  reason  to  con- 
template with  gratitude  the  period  at  which 
originated  the  source  that  supplies  their  daily 
necessities.  '*' 

The  abolition  of  the  sanctuaries,  was  almost 
the  only  step  taken  in  this  reign  towards  the  im- 
provement of  the  administration  of  justice.  The 
bankrupt  laws  were  extended,  and  informations 
upon  penal  statutes  regulated. 

The  unfortunate  king  Charles  I.  began  his 
reign  with  higher  notions  of  the  prerogative  than 
were  consistent  with  the  popular  opinion,  and 
exerted  it  too  arbitrarily  for  the  temper  of  the 
times  ;  but  at  length  consented  to  laws  which 
reduced  it  so  low,  as  to  be  incompatible  even 
with  a  limited  monarchy.  The  constitution  was 
greatly  improved  during  this  turbulent  reign,  by 
the  "petition  of  right,"  which  abolished  many 
of  th^  encroachments  of  former  reigns.  The 
king  also  redressed^  in  a  constitutional  manner, 
the  grievances  respecting  the  arbitrary  levies  of 
tonnage,  ship  money,  &c.  &c.  but  unhappily  he 
lost  his  credit  for  sincerity  ;  not  regarding  those 
obligations  binding  upon  his  conscience^  under 
which  he  had  been  brought  in  circumstances  of 
gr^at  political  restraint.  The  parliamentaiy  leaders 
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fearing  his  resentment  if  he  should  ever  regaiu 
his  power,  were  at  length  driven  by  despair  tt> 
join  the  military,  who,  inflamed  with  religious 
ianimosity,  overturned  both  the  established  church 
and  the  monarchy ;  and  by  a  mock  trial  murder- 
ed their  king.  A  like  fate  befel  the  late  kijg  of 
France,  from  a  similar  cause.  That  amiable 
monarch  had  taken  repeated  oaths  of  fidelity  to 
the  new  order- of  things;  and  no  one  can  doubt 
that  he  took  them  under  great  restraint.  Per- 
haps at  that  time,  he  intended  conscientiously 
to  keep  his  oaths.  But  it  appears,  that  he  wa» 
at  length  induced  by  the  persuasions  of  some  of 
his  foreign  allies,  to  quit  France,  or  at  least  to 
repair  to  some  frontier  town,  where  he  might  be 
effectually  assisted  in  recovering  his  former 
liberty  and  authority.  By  adopting  this  mear- 
sure,  so  fraught  with  danger,  the  unhappy  king 
hastened  the  downfal  of  the  monarchy  and  his 
own  destruction.  These  inevitable  consequences 
were  foreseen  and  pointed  out  by  one  of  the 
king's  most  faithful  servants;  but  he  preferred 
the  advice  of  those  who  encouraged  him  to 
attempt  his  escape.  The  dire  event  is  wel^ 
known.*     Hence  we  see  the  danger  of  that  loose 


*  For  a  circumstantial  account  of  thi«  affecting  transaction,  see 
"  Memoirs  relating  to  the  French  Revolution,  by  the  marqui* 
"  de  BouiH^. 


478  GONCLXJSION. 


morality  whrch  rests  on  no  surer  foundation  than 
the  doctrine  of  **  general  expediency  J^  Perhaps 
it  will  not  be  universally  admitted,  that  extorted 
oaths  and  promises  are  naturally  binding.  Yet 
the  breach  of  an  oath  or  promise,  because  it 
was  made  under  apprehension  and  fear,  seems  to 
be  very  clearly  condemned  in  ''  the  scriptures  of 
"  truth."*  History  records  a  fact  which  remark- 
ably illustrates  the  sound  policy  as  well  as 
morality  of  performing  such  oaths.  In  the  reign 
of  Henry  HI.  a  supreme  council  of  twenty- 
four  barons  was  appointed,  to  whom  unlimited 
authority  was  granted  to  reform  the  state.  They 
met  at  Oxford,  where  they  made  several  regU" 
lations  ;  and  obliged  the  king  liimself  to  take  an 
oath,  that  he  would  maintain  whatever  ordi- 
nances they  should  think  proper  to  enact.  These 
reformers  soon  abused  their  power,  but  no  one 
was  found  hardy  enough  to  resist  their  tyranny. 
Even  prince  Edward,  ihe  king's  eldest  son,  after 
some  opposition,  was  constrained  to  take  an 
oath,  which  really  deposed  his  family  and  sub- 
verted the  constitution.  Afterwards,  when  this 
magnanimous  prince  was  applied  to  by  the 
knights  of  the  shires  to  interpose  and  destroy  this 

*  Compare  2  Chron.  ch.  xxxvl.  to  ver.  13,  with  Ezek.  ch.  xvii. 
rer.  16  to  21.     See  also,  Gisborne's  Moral  Philosophy,  ch.  xir. 
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usurped  aulhoiKy  of  tlie  barons ;  he  answered, 
*'  that  though  it  was  from  constraint  he  had 
'^  sworn  to  maintain  the  provisions  of  Oxford, 
*'  he  was  determined  to  observe  his  oath."  '  By 
'  this  scrupulous  fidelity/  says  Mr.  Hume,  '  the 
prince  acquired  the  confidence  of  all  parties, 
'  and  was  afterwards  enabled  to  recover  fully 
^  the  royal  authority.'  Hrm,  who  honours  God, 
he  will  honour. 

There  were  some  salutary  laws  made  during 
the  usurpation,  which  were  confirmed  after  -the 
restoration.  Amongst  these,  was  the  act  of 
navigation,  which  laid  the  foundation  of  our 
naval  greatness,  and  of  the  extension  of  our 
commerce. 

In  the  reign  of  Charles  II.  the  doctrine  and 
consequences  of  military  tenures  were  abolished, 
except  in  the  instance  of  corruption  of  blood 
upon  attainder.  The  habeas  corpus  act,  which 
so  effectually  secures  the  subject  from  arbitrary 
imprisonment ;  the  test  and  corporation  acts, 
with  many  other  laws  which  ha\'^  been  conducive 
to  the  permanency  of  our  civil  and  ecclesiastical 
establishments ;  the  increase  of  trade  and  com- 
merce; and  the  extension  of  our  liberties,  were 
passed  during  this  king's  administration.  In 
short,  our  constitution  attained  at  this  period  to 
its  height  of  theoretic  perfection,  although  it_is 
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to  be  lamented  that  there  was  a  grievous  depar-^ 
tiire  from  its  true  spirit  in  the  practical  appli- 
cation of  it  during  the  government  of  this  licen- 
tious monarch. 

The  consequences  of  the  arbitrary  proceedings^ 
of  James  II.  clearly  proved  that  the  theory  of  the 
constitution  was  completely  matured.  FoV  when 
this  infatuated  prince  made  the  attempt,  he  found 
it  absolutely  impossible  to  enslave  the  nation. 
He  learned  by  painful  experience,  that  the  peo- 
ple could  resist  and  compel  him  to  quit  his  inglo- 
rious enterprise  and  his  throne  together. 

The  conduct  of  James  occasioned  the  memo- 
rable revolution  which  was  effected  in  1688  by 
the  prince  of  Orange,  afterwards  king  William 
III.  From  that  important  period  to  the  present 
time,  many  wise  and  salutary  laws  have  been 
enacted  :  such  as,  the  bill  of  rights  ;  the  tolera- 
tion act,  the  palladium  of  our  religious  liberty  ; 
the  act  of  settlement ;  and  the  acts  for  uniting 
the  three  kingdoms  of  England,  Scotland,  and 
,  Ireland  into  one  imperial  dominion. 

Other  laws  have  been  passed,  asserting  our 
liberties  in  more  specific  terms ;  regulating  the 
succession  of  the  crown;  maintaining  the  supe- 
riority of  the  laws  above  the  king,  by  pronoun- 
cing the  dispensing  power  illegal  ;  and  making 
the  judges  entirely  independent  on   the  king, 
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his  ministers,  and  successors.  Several  improve- 
raqnts,  likewise,  have  taken^'place  with  regard  to 
private  justice.  Amongst  these  may  be  men- 
tioned, the  solemn  recognition  of  the  law  of 
natioBs,  with  respect  to  foreign  ambassadors  and 
their  rights  ;  the  regulations  of  trial  bj'jurj ; 
and  the  admission  of  witnesses/or /?r/so«frs  upon 
oath.  During  this  period,  too,  the  benefit  of 
clergy  has  been  extended  ;  paper  credit  has  been 
introduced,  by  indorsements  upon  bills  and 
notes  ;  courts  of  conscience  have  been  enacted 
for  the  recovery  of  small  debts  ;  and  general 
warrants  declared  illegal.  Juries  have  been 
made  the  judges  both  of  the  la\^nd  fact  in  cases 
of  libels,  and  the  liberty  of  the  press  hereby 
made  more  secure.  These  are  amongst  the  most 
important  alterations  in  favour  of  the  subject, 
during  the  last  ceniutf.  No  reign,  however, 
has  been  more  distinguished  by  the  increase  both 
of  civil  and  religious  liberty,  than  that  of  his 
preseiit*  Majesty.  On  ascending  the  throne,  the 
king  addressed  the  parliament  in  the  following 
energetic  words  :  ''  Born  and  educated  in  this 
*'  country  I  glory  in  the  name  of  Briton  ;  and 
'^  the  pi'culiar  happiness  of  rny  life  will  ever 
"  consist  in  profnoting  the  welfare  of  a  people, 
^*  whose  loyalty  and  warm  affection  to  me  I 
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'*. consider  as  the  greatest  and  most  permanent 
*^  security  of  my  throne."  These  patriotic 
sentiments  Lave  not  been  changed  after  a  reign 
of  forty-eight  years ;  for  on  a  recent  occasion,  b  is 
Majesty  assured  the  corporation  of  London, 
"  that  it  had  ever  been  his  object  to  secure  to  all' 
''  descriptions  of  liis  subjects,  the  benefits  of 
"  religious  toleration  ;  and  it  afforded  him  parti- 
*'  cular  gratification  to  reflect,  that  during  his 
'';t20'7z  these  advantages  bad  been  more  gcnc- 
*' .rally  and  extensively  enjoyed  than  at  any 
"  former  period."  The  complete  independence 
of  the  judges ;  the  annihiliation  df  the  severe 
penal  laws  agaiMpt  papists  ;  the  full  toleration  of 
religious  worship  to  everydenomination,  whether 
christian  or  not;  and  the  total  abolition  of  the 
slave  trade,  so  long  the  disgrace  of  this  free  and 
enlightened  country,  ari^ufficientto  characterize 
the  reign  of  George  III.  as  the  era  of  practical 
liberality  and  freedom. 

The  bill  for  abolishing  the  slave  trad^dfceived 
the  royal  assent  March  25th,  1807- ;  and  thus 
the  independence  of  one  quarter  of  the  globe  was 
at  length  asserted  by  the  justice  of^c  British 
parliament.  And  where  is  the  (lis interested 
Briton  who  does  not  rejoice  tiiat  England  has 
knocked  off*  the  chains,  and  will  forge  the 
ignominious  yoke  of  oppression  for  Africa  no 
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more !  Where  is  the  christian,  believing  as 
he  does  in  the  retribution  of  Divine  Providence, 
who  is  not  filled  with  astonishment  and  gratitude 
when  he  reflects  that  such  an  enormous  mass  of 
iniquity  has  fallen  witliout  burying  his  beloved 
country  under  its  ruins  ! 

Having  completed  our  view  of  that  beautiful 
edifice  under  whose  peaceful  roof  it  is  our  felicity 
to  dwell;  we  shall  only  observe^  that  the  care 
of  it  is  intrusted  to  the  king,  lords,  and  commons, 
in  parliament  assembled.  To  them  only  it 
belongs  to^guard  it  against  all  assaults  of  its 
enemies,  and  to  repair  and  strengthen  it  from 
time  to  time,  that  it  may  stanWthe  bulwark  of 
liberty  and  the  wonder  of  the  world,  throughout, 
all  generations- 
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regulaiion  of  the  principles  and  the  conduct,  generally  short,  and 
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attending  it  ^  and  therefore  we  shall  not  hesitate  to  recommend  it 
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